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Call for progress on IPR waiver 
proposal

WTO member states proposing a waiver of intellectual property 
rights (IPRs) in order to aid the fight against the COVID-19 
pandemic are urging greater headway in deliberations on the 

proposal. They have called for discussions on the specific text of 
the waiver decision, stressing that the WTO “cannot afford to 
delay … collective and swift action in saving lives, livelihoods 

and economies”.
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Proponents of TRIPS waiver call for 
text-based negotiations
Advocates of waiving the WTO’s TRIPS intellectual property rules 
during the coronavirus pandemic want the talks to pick up pace by 
entering into discussions on the text of the waiver decision.

by D. Ravi Kanth

GENEVA: As the worldwide death toll 
from COVID-19 passed the 2 million 
mark due to enveloping shortages of 
vaccines, the proponents of a waiver of 
key provisions in the WTO’s Agreement 
on Trade-Related Aspects of Intellectual 
Property Rights (TRIPS) to combat the 
pandemic have called for text-based 
negotiations at the WTO so as to ensure an 
early agreement on the waiver, negotiators 
told the South-North Development Monitor 
(SUNS).

The proponents, led by South Africa 
and India, along with Pakistan, Zimbabwe, 
Chad on behalf of the least-developed 
countries, and Venezuela among others, 
made a strong case on the urgent need to 
accelerate the discussions.

At an informal meeting of the WTO’s 
TRIPS Council on 19 January, the 
proponents warned that any delay in 
agreeing to the waiver proposal will not 
only multiply deaths globally due to the 
intellectual property (IP) barriers, but 
also hike up the monopoly profits of the 
international pharmaceutical behemoths 
which are currently virtually holding 
governments to ransom on the supply of 
vaccines, said a negotiator who asked not 
to be quoted.

The continued opposition to the 
waiver from developed countries led 
by the United States will put profits and 
patents before saving people and lives, the 
negotiator said, suggesting that the new 
Biden administration in Washington must 
demonstrate political will so as to ensure 
an early outcome on the waiver.

Despite a groundswell of support from 
international civil society organizations, 
governments and even several multilateral 
organizations, the opponents of the 
waiver have continued to turn a deaf ear 
to the concerns raised about IP barriers, 
insisting that the TRIPS Agreement is 
sacred to them as it provides flexibilities 
and protects innovation and balance 
between rights and obligations, said 

another negotiator who asked not to be 
quoted.

At the TRIPS Council, the US went on 
to ask the same questions all over again 
about the proposed waiver’s scope and its 
adverse effects on the TRIPS Agreement, 
despite the answers and clarifications 
provided by the proponents, the negotiator 
said. The US said it will not support the 
waiver, as IP is not a barrier, adding that 
pharmaceutical companies have delivered 
the vaccines and that more vaccines are 
on the way.

Canada also said IP does not 
pose a barrier, while the European 
Union remained bullish about global 
collaboration and the implementation of 
the COVAX facility by the World Health 
Organization (WHO) and Gavi, the 
Vaccine Alliance, the negotiator said.

Many developing countries pivoted 
their interventions on what WHO 
Director-General Dr Tedros Adhanom 
Ghebreyesus had said on 18 January about 
the grotesque failure by Big Pharma and 
developed countries to provide vaccines 
for the developing and poorest countries.

Tedros had pointed out: “More than 39 
million doses of vaccine have now been 
administered in at least 49 higher-income 
countries. Just 25 doses have been given 
in one lowest-income country. Not 25 
million; not 25 thousand; just 25.”

“I need to be blunt: the world is on the 
brink of a catastrophic moral failure – and 
the price of this failure will be paid with 
lives and livelihoods in the world’s poorest 
countries,” Tedros said.

The WHO chief said “some countries 
and companies continue to prioritize 
bilateral deals, going around COVAX, 
driving up prices and attempting to jump 
to the front of the queue. This is wrong.” 
According to him, “44 bilateral deals 
were signed last year, and at least 12 have 
already been signed this year.”

Further, the pharmaceutical companies 
chose to bypass WHO regulatory approval 
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and “have prioritized regulatory approval 
in rich countries where the profits are 
highest, rather than submitting full 
dossiers to WHO,” he said.

In her introductory remarks at the 
TRIPS Council meeting, the Council 
chair, Ambassador Xolelwa Mlumbi-
Peter from South Africa, informed 
members about the high level of civil 
society interest in the waiver discussion 
reflecting societal expectations for finding 
a balanced outcome that is in the interest 
of all countries, according to negotiators 
present at the meeting.

Mlumbi-Peter urged all sides to show 
flexibility in thinking about possible 
landing zones, emphasizing the need to 
work towards an outcome that delivers on 
the common objective as conveyed by all 
members, according to the negotiators. 
She emphasized that the waiver issue has 
the potential to demonstrate that the WTO 
is capable of working towards a common 
good and in the interest of humanity.

The chair underlined the need to shift 
gears so as to move towards a solution-
oriented discussion as the world is “in 
desperate need for solutions.”

She said that members underscored 
the need to step up the engagement to 
finalize a balanced outcome. She said the 
high level of engagement demonstrated 
that members are ready to engage 
constructively, adding that “these are 
positive developments and members 
should build on them towards finding the 
landing zone”.

The chair told the members to “keep 
working together to find a solution to 
ensure timely, affordable [and] equitable 
access to deal with the current pandemic 
but also find a sustainable solution for 
future pandemics.”

Questions and answers

South Africa, which has been 
spearheading the waiver proposal along 
with India, said the proponents provided 
three written submissions contained in 
documents IP/C/W/672, IP/C/W/673 
and IP/C/W/674.

The South African delegate said “the 
objective of these documents is to answer 
questions raised by Members and to 
further demonstrate the arguments that 
co-sponsors have raised in their statements 
and submissions.”

Mustaqeem Da Gama, South Africa’s 
leading TRIPS negotiator, drew attention 
to questions and points raised by the 

opponents of the waiver including the 
US, the EU, Japan, Canada, Switzerland, 
Brazil, Australia, Mexico and Chile: (1) 
The waiver proposal is not needed since 
flexibilities under the TRIPS Agreement 
already provide various options for 
members, including through Article 31 
and Article 31bis; (2) The waiver proposal 
is not needed since global voluntary 
mechanisms will ensure that members 
have access to vaccines, therapeutics and 
diagnostics; (3) The waiver proposal is not 
needed since pharmaceutical companies 
are already entering into licensing 
agreements to produce vaccines, and such 
companies have pledged not to enforce 
their IP rights or given undertakings not 
to profit until COVID-19 comes to an 
end; (4) The waiver proposal will destroy 
innovation, research and investment 
in the pharmaceutical sector and will 
act as a disincentive for pharmaceutical 
companies; (5) Practical issues have also 
been raised regarding how the waiver will 
be implemented as well as the scope of the 
waiver as currently formulated; (6) Some 
delegations have suggested that there is no 
evidence that IP is a barrier to accessing 
vaccines, treatments or technologies in 
the global response to COVID-19; (7) 
Others have suggested that the waiver will 
facilitate trade in counterfeit medicines.

Da Gama highlighted the answers 
provided to these questions by the co-
sponsors in 30 pages that “explain many of 
the rationales for our proposal, including 
dealing in great detail with each of the 
areas of questions raised by Members.”

He said that “many of the successes 
in recent times to address COVID-19 
cannot be attributed to IP system as 
such, innovations and the development 
of vaccines, therapeutics and diagnostics 
were achieved through collaboration and 
generous support of states and ordinary 
people; in the end, the generosity of the 
human spirit delivered outcomes and 
solutions that now seem to narrowly favour 
those that have the means to pay up-front 
to the detriment of poorer nations.”

In relation to claims that the COVAX 
mechanism will provide access to vaccines, 
Da Gama said the waiver proponents 
welcomed every effort towards achieving 
equitable access to COVID-19 products. 
However, the proponents have repeatedly 
stressed that the ACT-A (Access to 
COVID-19 Tools Accelerator) as well 
as COVAX initiatives are insufficient to 
ensure timely and equitable access to 
COVID-19 products and technologies. 

These initiatives are simply inadequate to 
meet the public health goals of immunity 
and the needs of the 7.8 billion people of 
the world, of whom about 6.4 billion are 
in low- and middle-income countries, he 
argued.

Da Gama drew attention to the 
assessment provided by the WHO 
Director-General on 18 January about the 
problems faced by low- and most middle-
income countries, which have yet to receive 
the vaccine. “At the outset, rich countries 
have bought up the majority of the supply 
of multiple vaccines” and this is at the 
“expense of COVAX”, the WHO head had 
pointed out, adding that “countries engage 
in bilateral deals, potentially bumping up 
the price for everyone.”

Da Gama cited the WHO DG as 
saying, “No country is exceptional and 
should cut the queue and vaccinate all 
their population while some remain with 
no supply of the vaccine.”

On the role of TRIPS flexibilities, Da 
Gama said while these play a crucial role in 
promoting access to medicines, the present 
global pandemic presents “exceptional 
circumstances.” “In our view, though the 
TRIPS flexibilities do allow limited policy 
space for public health, they were never 
designed to address a health crisis of this 
magnitude,” he emphasized, pointing to 
the lack of institutional capacities in many 
developing and least-developed countries 
to utilize such flexibilities.

The proponents will encourage 
members to “implement TRIPS flexibilities 
to the fullest extent possible including 
under Article 31 and Article 31bis”, he 
said, adding, however, that the flexibilities 
were not designed to address the global 
access challenge of a pandemic as their 
primary focus is to empower individual 
countries to solve domestic problems with 
production and supply.

In the current pandemic, Da Gama said, 
countries have collectively experienced 
and witnessed that supply of essential 
medicines, vaccines and diagnostics 
requires actions beyond national borders. 
Using compulsory licensing under Article 
31 and Article 31bis “will not leverage 
uninterrupted collaboration for countries 
to share production and supply capacity 
and to walk out of this pandemic together,” 
he cautioned.

He called for deploying “all tools to 
ensure governments and manufacturers 
all over the world have full freedom to 
operate, to do what is necessary to expand 
production and diversify supply.”
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Citing the case of a new antiviral drug 
called molnupiravir which is in Phase II/III 
trials and is reportedly able to completely 
suppress the virus transmission within 24 
hours, Da Gama said that the company has 
filed primary patent applications in at least 
28 jurisdictions, including two regional 
patent offices, expiring between 2035-38. 
He said “two other drugs, tocilizumab and 
sarilumab, have reportedly been found 
to curb the mortality rate in people with 
severe COVID-19 and also accelerate 
patients’ recovery time but are not 
widely available especially in developing 
countries.”

These matters create significant 
uncertainty for manufacturers, he said, 
adding that “the current situation of 
restrictive, non-transparent and limited 
voluntary licences cannot be relied on 
to deliver equitable access. And as has 
been discussed extensively, in a global 
crisis, current flexibilities are simply 
insufficient.”

The South African delegate said that 
while the co-sponsors provided answers to 
all the questions raised by the opponents, 
they are yet to receive any answers to the 
questions they posed to the opponents in 
document IP/C/W/674.

“The challenge the world is facing 
currently has been anticipated,” he said, 
emphasizing that “at the core of this 
problem is limited production and supply 
options, caused by non-transparent, 
restrictive IP management and the lack 
of international solidarity in the sharing 
of technology, know-how and related 
IP. Instead, intellectual property related 
monopolies approaches have been allowed 
to prevail, limiting supply options and 
jeopardizing global public health.”

Given the massive global needs, Da 
Gama said that they can only be addressed 
with “global sharing of technology, 
knowledge, and a clear and consistent 
direction for addressing any emerging 
IP barriers, which is what our waiver 
proposal seeks to achieve.”

Moreover, vaccinating “merely a small 
proportion of population i.e. 20% will be 
insufficient to bring this pandemic under 
control,” he said, adding that “the level of 
immunity across the population needed 
to stop the virus spreading isn’t precisely 
known but it is thought to be between 
60% and 80%, meaning billions around 
the world will need to be vaccinated to 
achieve herd immunity and break the 
cycle of transmission.”

Therefore, “we urgently need to expand 

and diversify supply options and therein 
addressing challenges posed by intellectual 
property is a crucial component,” he said.

Further, the emergence of new variants 
of the virus and their rapid global spread 
reaffirm the need for global solidarity, he 
said.

“COVID-19 requires global 
cooperation and responses, individual 
countries acting alone are unlikely to 
address the common interest that all of 
us have to defeat COVID-19 and to save 
lives,” he stressed.

Against this grim backdrop, 
countries opposing the waiver proposal 
are “prioritizing intellectual property 
monopolies over the lives of many people 
around the world and even over their own 
interest,” he warned. Worse still, the “me-
first approach”, as the WHO Director-
General said, is also “self-defeating” 
as ultimately it will only prolong the 
pandemic.

“With the emergence of at least three 
new variants (UK, South Africa, and 
Brazil) in the last few months, it is clear 
that so long as the virus is circulating 
among unprotected populations, no one 
is truly safe,” said Da Gama.

He said that “the IP monopolies have 
no basis given the extensive public funds 
poured into the development of these 
products and the significant profits that 
are being made.”

According to the South African 
delegate, the proponents are of the view 
that the call for a waiver is justified as the 
world is in “a truly unprecedented and 
an ‘exceptional circumstance’ and this is 
the very basis for granting waiver under 
Article IX of the WTO Agreement.”

“With the continued discussions held 
over the past three months, members need 
to move rapidly towards the adoption 
of the proposed waiver. Any delay in 
adopting the proposal merely serves to 
further prolong the pandemic,” he said, 
warning that “this is the moment for the 
World Trade Organization to urgently 
deliver concrete action.”

Multilateral solution

In its intervention, India expressed 
sharp concern over the rising deaths 
due to COVID-19, saying that “it is 
very unfortunate that members who are 
opposing this proposal, members who 
are asking questions to show evidence 
regarding necessity of this proposal, have 
also suffered and number of deaths in most 

of such countries have also more than 
doubled during the last three months.”

Commenting on the suggestion made 
by the opponents that members should 
work towards a solution within the 
multilateral framework, India said that 
“a waiver is a legal instrument provided 
for exceptional circumstances under 
Article IX.3 of the Marrakesh Agreement 
Establishing the WTO.”

“And there can be no denial to the 
fact that COVID-19 is an extremely 
exceptional crisis and the proposed 
limited, temporary and proportionate 
waiver is perfectly within the framework 
of MTS [multilateral trading system],” 
India said, adding that the waiver “does 
not, in any manner whatsoever, deviate 
from the commitments under rules-based 
multilateral framework.”

“In fact, it is the responsibility of the 
WTO Members to utilize such instruments 
and respond swiftly and effectively to 
once-in-a-lifetime crisis as the COVID-19 
pandemic,” India said.

Noting that global shortages of vaccines 
have emerged despite the emergency-use 
approval of several vaccines for treatment 
of COVID-19, India said “on one side, 
vaccine rollout programmes of almost all 
the countries in the world are suffering 
delays due to insufficient manufacturing 
and non-availability of required number 
of vaccine doses, while on the other side, 
large numbers of manufacturing facilities 
in many countries with the proven capacity 
to produce safe and effective vaccines are 
unable to utilize those capacities due to IP 
barriers.”

Referring to the arguments advanced 
by the opponents about the sufficiency of 
licensing arrangements for ramping up 
manufacturing capacities, India said they 
have all “proven to be wishful thinking.” 
India said that “voluntary licences, even 
where they exist, are shrouded in secrecy,” 
adding that “their terms and conditions 
are not transparent and their scope is 
limited to specific amounts or for a limited 
subset of countries, thereby encouraging 
nationalism rather than true international 
collaboration.”

Pointing out that its “fears regarding 
insufficiency of COVAX and C-TAP 
[COVID-19 Technology Access Pool] 
mechanism have proven to be true,” 
India cautioned that “the pandemic 
has a huge social and economic cost 
and, if unaddressed through swift and 
appropriate global action, will create 
negative externality for every country.”
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Significantly, “all the Members have 
agreed on one account that there is an 
urgent need to scale up the manufacturing 
capacity for vaccines and therapeutics to 
meet the massive global needs,” India said. 
In this regard, the waiver proposal “is an 
enabler and will be invoked to ensure that 
IP barriers do not come in the way of such 
scaling up of manufacturing capacity,” 
India said, urging members to “engage in 
a constructive spirit towards text-based 
discussions on the waiver with a view to 
reaching common ground at the earliest.”

Lamenting that “our economies are 
down, our people are dying,” India said 
“our response to the pandemic crisis today 
will shape our common future for years to 
come.”

Members “cannot afford to delay our 
collective and swift action in saving lives, 
livelihoods and economies,” India said, 
arguing that they “need to act now and 
re-establish WTO’s credibility and its 
relevance in times of crisis by arriving at 
a common landing zone on the text of 
waiver decision.”

The WTO must now deliver on timely, 
equitable and affordable access by agreeing 
to the waiver, India said.

Monopolistic profiteering

In its intervention, Pakistan said 
that “it is not IP protection but massive 
public funding and government support 
that has triggered innovation generally 
throughout history, but most specifically 
in the case of vaccine development during 
the pandemic.”

“In fact,” said Pakistan, “exercise of 
IP rights has lent itself to monopolistic 
profiteering and has often impeded timely 
availability and accessibility of critical 
medical care to those who need it most.”

Quoting a report in Forbes magazine, 
Pakistan said “the pharmaceutical industry 
enjoys some of the largest profit margins 
across the globe, and studies have shown 
that these profits are not spent on research 
but on marketing, investments in stocks, 
and payments of dividends and hefty pay 
to executives.”

Pakistan said that if the IP system 
were to work towards addressing the 
challenges of the pandemic, “companies 
would publish their licensing agreements, 
establish transparency and accountability, 
and openly share all technologies and IP 
to ensure global supply and diversified 
production”. “Instead, we have found 
resistance to such actions, and deals 

with advanced countries where they still 
cannot deliver enough to meet the huge 
demand.”

“Millions of people are, therefore, at 
the risk of being left without COVID-19 
vaccines and medicines for a very long 
time,” Pakistan said, emphasizing that the 
“time is now ripe for a more forthright, 
solution-finding approach.”

Pakistan said that “this will be the 
most significant contribution that the 
WTO could make towards fighting the 
pandemic and saving human lives.”

“To repeat what we have said several 
times, the [waiver] proposal is seeking a 
limited-time and limited-scope waiver 
from certain obligations under the TRIPS 
Agreement only to deal with the global 
pandemic,” Pakistan said. The waiver 
“promises to help large populations in 
developing countries, but would also 
allow export of medicines and medical 
equipment to developed countries 
where demand could remain unfulfilled 
otherwise,” it added.

Egypt, which joined as a co-sponsor of 
the waiver proposal, said “the business-
as-usual approach to the current 
unprecedented health crisis does not work 
and cannot deliver.”

It said the waiver “can play an important 
role in increasing the production capacities 
of the vaccines to meet the demand in 
all countries [at] the same time in order 
to help in putting an end to this global 
nightmare as soon as possible.”

While opponents of the waiver have 
underlined the importance of ramping 
up manufacturing and disseminating 
technology and know-how of vaccines and 
medicines in meeting the global demand, 
Egypt said the same members stressed 
the importance of relying primarily on 
companies’ voluntary measures on IP and 
licensing for such technology transfer.

Egypt said these linkages “have little 
basis and we need to unpack the issues 
further in the context of the current 
discussion on the waiver proposal.” It 
argued that “a waiver can help to address 
global access needs given the limitations 
of signed voluntary agreements.”

It underscored the need for technology 
transfer, suggesting that the adoption of a 
waiver should not affect collaboration and 
technology transfers between companies.

Egypt reiterated that “time is not on our 
side, and we are facing an unprecedented 
international crisis that requires taking 
temporary emergency measures in order 
to save lives as well as to save the global 

economy from the devastating impact of 
dealing with this pandemic for a longer 
period of time.”

“We urge all members to consider 
positively this proposal to signal our 
organization’s ability to play a pivotal role 
in the fight against this pandemic,” Egypt 
said.

Zimbabwe, which is also a co-sponsor 
of the waiver proposal, said that though 
there are flexibilities in the TRIPS 
Agreement for compulsory licensing, they 
are not adequate to address the current 
pandemic.

It said that while “there has been some 
progress in the development of vaccines 
in the last few months, the proposed 
waiver will give the much-needed boost 
necessary to promote local production of, 
and accelerate the timely, equitable and 
affordable access to safe and effective life-
saving vaccines.”

Global solidarity

Indonesia said that the waiver proposal 
must move towards the conclusion of an 
agreement “in accordance with Article 
IX.3 of the Marrakesh Agreement.” 

It thanked the co-sponsors for their 
written answers to the questions posed 
by several members that are contesting 
the proposal. It said the answers will 
“help to structure our discussions, and 
further clarify the limitations on TRIPS 
Agreement and market approach, 
especially through the voluntary licensing 
in handling the global pandemic in the 
COVID-19 magnitude.”

Indonesia said it is “un-genuine that 
some members who have doubts on the 
potential barrier created by intellectual 
property during this pandemic, are among 
the first members to revise their laws to 
fast-track compulsory licensing.”

Indonesia said that “big pharmaceutical 
manufacturers like to push for IP 
standards to acquire and prolong market 
monopolies.” It cautioned that a “market-
driven pandemic response is at serious 
risk to global solidarity and to humanity 
itself.”

Indonesia underlined that “the global 
challenges need global solutions and 
global solidarity,” adding that it is eager to 
see “how we can move forward with these 
proposals.”

Other supporters of the waiver proposal 
include Nepal, Afghanistan, Bangladesh 
and many other developing countries.

China said the world has suffered from 
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the COVID-19 pandemic for over a year, 
adding that at this moment the majority of 
WTO members are experiencing another 
wave of the pandemic, even fiercer than 
the previous one.

China said the developing countries 
are “constrained by the limits of the 
medical resources and capacity and are 
confronted with more serious challenges,” 
emphasizing the importance of promoting 
the availability and affordability of 
COVID-19 vaccines and medicines.

Commenting on the hopes raised due 
to the rapid development of 69 vaccines, 
China said it is unfortunate that many 
developing and poorest countries are yet 
to secure the vaccines.

The waiver proposal definitely “deepens 
our resource on our relationship between 
the pandemic and TRIPS,” China said, 
adding that “voluntary licence may not be 

sufficient to address the challenge posed 
by the pandemic.”

China remained very positive about 
the waiver proposal, said a negotiator 
from a co-sponsoring country.

Malaysia said that it is currently 
examining the answers provided by the 
proponents of the waiver, while thanking 
Australia, Canada, Chile and Mexico for 
putting forward “pertinent questions for 
the consideration of the TRIPS waiver.”

Malaysia said that as new waves of the 
pandemic and new strains sweep across 
the world, this discussion is now needed 
more than ever, arguing that at this 
juncture of the discussion, it is consulting 
with the stakeholders to better understand 
the waiver proposal and its relevance 
to domestic implementation as well as 
Malaysia’s international commitments.

Malaysia said it remains cognizant 

that intellectual property is particularly 
important to foster innovation and 
knowledge-based industries, pointing out 
that “intellectual property has underpinned 
the research and development that has led 
to the arrival of several game-changing 
vaccines and we have seen three safe 
and highly efficacious vaccines being 
authorized for use so far, with further 55 
already in clinical trials.”

Several members such as China, 
Chinese Taipei, Chile, Malaysia, Australia, 
Colombia and Canada said that many 
aspects of the operation of the waiver in 
conjunction with national law remain 
unclear. They urged the proponents to 
provide more information regarding the 
impact the waiver would have on the 
operation of the IP system. (SUNS9268)

The World Trade Organisation has been an extremely controversial 
and divided organisation ever since its establishment in 1995. The 
big battles are most evident at its highest governing body, the Min-
isterial Conference, where the Trade Ministers of member states con-
vene to chart the WTO’s course.

This book is a compilation of contemporaneous reports and 
analyses of what unfolded at each Ministerial, as well as a few “mini-
Ministerials”, that took place from the WTO’s inception up to 2017. As 
these articles reveal, the Ministerials have been the stage on which 
battles over the future direction of the WTO are most prominently 
played out. These clashes have mainly pitted developed member 
states pushing to expand the WTO’s ambit into new subject areas, 
against many developing countries which call instead for redressing 
imbalances in the existing set of WTO rules.

This book also shines a light on the murky decision-making 
methods often employed during Ministerials, where agreements 
are sought to be hammered out by a select few delegations behind 
closed doors before being foisted on the rest of the membership. 
Such exclusionary processes, coupled with the crucial substantive is-
sues at stake, have led to dramatic outcomes in many a Ministerial.

The ringside accounts of Ministerial battles collected here offer 
important insights into the contested dynamics of the WTO and the 
multilateral trading system in general.

Battles in the WTO
Negotiations and Outcomes of

the WTO Ministerial Conferences
By Martin Khor

Email twn@twnetwork.org for further
information, or visit https://www.twn.my/title2/
books/Battles%20in%20the%20WTO.htm

MARTIN KHOR (1951-2020) was Adviser to the 
Third World Network. He was formerly Execu-
tive Director of the South Centre (2009 to 2018). 
He was the author of several books on trade, 
development and the environment, including 
Globalization and the South. He followed the 
negotiations in the WTO for many years, includ-
ing at most of the Ministerial Conferences.
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Home-based workers need better 
protection, says ILO
Even as more and more people are having to work from home as a result 
of the coronavirus outbreak, an International Labour Organization 
report finds that home-based workers are disadvantaged in many 
respects compared with those working outside the home.

by Kanaga Raja

GENEVA: Home-based workers, whose 
numbers have greatly increased due to 
the COVID-19 pandemic, are usually 
worse off than those working outside the 
home, face greater safety and health risks, 
have less access to training and do not 
have the same level of social protection as 
other workers, the International Labour 
Organization (ILO) has said.

In a new report titled “Working 
from home: From invisibility to decent 
work”, the ILO estimates that prior to the 
pandemic, there were about 260 million 
home-based workers in the world in 2019, 
representing 7.9% of global employment. 
When the 2020 numbers are finally tallied, 
it is expected that the number of home-
based workers will far surpass the 2019 
figures, said the ILO.

Among the main findings in the 
report are that when education, age and 
occupation are controlled for, a home 
work penalty is observed in almost all 
countries, even among higher-skilled 
professions.

Homeworkers make 13% less than 
non-home-based workers in the United 
Kingdom, 22% less in the United States, 
25% less in South Africa and about 50% 
less in Argentina, India and Mexico.

The ILO said that there are significant 
social protection gaps for industrial 
homeworkers and home-based digital 
platform workers. In some instances, even 
though they are covered by social security 
legislation, the law is not being applied. In 
other instances, they are classified as self-
employed and thus not covered by specific 
legislation. As a result, in some countries, 
the gap in social protection coverage 
for homeworkers reaches as high as 40 
percentage points when compared with 
those working outside the home.

With respect to occupational safety 
and health, the most pressing risks 

stem from handling tools, chemicals or 
products (for example, shoe glue) that are 
seldom adapted to the home and are used 
in the absence of protective equipment 
and training in safe practices. The risk is 
compounded as the work affects not just 
the homeworker but also other members 
of the household. Teleworkers, like other 
homeworkers, face ergonomic hazards 
that can lead to musculoskeletal disorders 
as well as psychosocial risks due to social 
isolation.

Homeworkers also have less access 
to training than those who work outside 
the home, which can affect their career 
prospects, said the ILO. The data reveal 
that teleworkers are less likely to avail 
themselves of training opportunities and 
that there are few training opportunities 
for industrial homeworkers. For digital 
platform workers, training is informal 
and typically undertaken at their own 
initiative and expense.

The ILO said that in some countries, 
there are legal impediments to forming 
trade unions among homeworkers, for 
instance, because they have been classified 
as self-employed or because their 
occupational category has been excluded 
from the labour code.

Types of home work

According to the ILO, its report 
addresses three different types of home 
work:
l industrial home work – refers to 

goods production undertaken by 
homeworkers either as part of, or 
replacing, factory production, but also 
artisanal production, such as in the 
making of handicrafts;

l  telework – refers to employees who 
use information and communications 
technologies to perform their work 

remotely; and
l  home-based digital platform work – 

refers to service-sector tasks performed 
by “crowdworkers” according to the 
specifications of the employer or 
intermediary, in situations in which 
the workers do not have the autonomy 
and economic independence to be 
considered independent workers in 
national law.
Home work exists throughout the 

world. In high-income countries, it is 
mainly associated with telework, but there 
are important pockets of home work in 
manufacturing in these countries as well, 
said the ILO.

Historically, industrial home work 
was prominent in Europe and Northern 
America, but the shift of labour-intensive 
manufacturing to the developing world 
in recent decades took much industrial 
home work with it.

In the developing world, particularly 
in Asia, homeworkers can be found 
across different global supply chains in 
the apparel, electronics and houseware 
industries, but they are also prominent in 
domestic supply chains.

In the spring of 2020, as countries 
across the world imposed lockdowns 
to impede the spread of the COVID-19 
pandemic, large portions of the world’s 
workforce – estimated at close to one in 
five workers – found themselves working 
from home, said the ILO.

According to the ILO report, home 
work has always existed, but because it 
takes place in someone’s private home 
and is carried out disproportionately by 
women, it has long been invisible. “Much 
of this invisibility stems from the absence 
of questions to identify home work in 
household labour force surveys and labour 
registries.”

Although there has been progress in 
the measurement of home-based work as 
well as in the development of standards for 
the measurement of home work, the new 
standards have not yet been incorporated 
in labour force and other household 
surveys. Thus, there continues to be a lack 
of statistical information on homeworkers, 
said the ILO. “The shortcomings of 
measuring home-based work and home 
work have become apparent during the 
COVID-19 pandemic, as wide swathes of 
the working population have shifted from 
the office to the home to join the millions 
who were already working at home,” it 
noted.
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Share of home-based workers

According to the ILO report, the 
share of home-based workers in total 
employment varies significantly among 
countries.

It said that in most countries for which 
data are available, home-based workers 
made up less than 10% of all employed 
persons; but in 13 countries, home-based 
workers accounted for more than 15% of 
the workforce.

Most home-based workers (more than 
166 million) lived in Asia and the Pacific, 
which accounted for close to 65% of all 
home-based workers in the world in 2019. 
Since 58% of all workers live in Asia and 
the Pacific, home-based workers are over-
represented in that region.

In Europe and Central Asia, the 
opposite is true: home-based workers were 
slightly under-represented (21 million or 
8% of home-based workers versus 11% of 
total workers).

In Africa and the Americas, with 
40 million and 30 million home-based 
workers, respectively, the share of home-
based workers and of other workers was 
similar.

Preliminary estimates also suggest 
that home-based work will increase more 
in high-income countries than in low-
income ones as a result of the COVID-19 
pandemic, said the ILO.

The ILO found that a total of 152 
million own-account home-based workers 
comprised 59% of all home-based workers 
and 14.3% of all own-account workers. 
Employees were the second largest group 
of home-based workers, comprising about 
49 million workers, 19% of all home-based 
workers and 2.9% of all employees.

Most home-based workers in low- 
and middle-income countries were own-
account workers, but in high-income 
countries, employees were the largest 
group. Own-account workers represented 
47% of all home-based workers in low-
income countries and 65% in middle-
income countries, but only 35% in 
high-income countries. In contrast, 
homeworkers (home-based workers 
who are employees) represented 54% of 
all home-based workers in high-income 
countries, compared with 12% and 13%, 
respectively, in low- and middle-income 
countries.

These differences are not surprising 
given the occupational differences across 
countries based on their level of economic 

development, said the ILO.
While managerial, professional and 

technical occupations make up 53% 
of total employment in high-income 
countries, the corresponding percentages 
in middle- and low-income countries are 
31% and 12%, respectively.

Conversely, 31% of workers in low-
income countries are in elementary 
or craft occupations (whether or not 
conducive to home work), such as 
agricultural labourers, street vendors or 
garment workers, compared with only 
13% in high-income countries.

Female majority

According to ILO estimates based on 
118 household surveys, 147 million women 
and 113 million men worked from home 
in 2019, so that women represented 56% 
of all home-based workers. The propensity 
of women to work from home (11.5%) is 
so much higher than that of men (5.6%) 
that it more than offsets the lower labour 
market participation of women and the 
net result is that women outnumber men 
in home-based work.

“The fact that women are a majority 
among home-based workers is strongly 
related to gender roles that result in 
women shouldering most of the burden of 
unpaid care work, as well as other cultural 
norms that make it hard for women to 
leave the home for work.”

More than half of all home-based 
workers worked in services, while about 
a third worked in industry and the 
rest (16%) in agriculture. In contrast, 
agriculture and industry engage a larger 
share of non-home-based workers (27% 
and 23% respectively).

The dominance of services in home-
based work holds true in all regions of the 
world except Southern Asia, where more 
than one-third of home-based workers 
are in industry, and Northern Africa, 
where 45% of home-based workers are in 
agriculture.

Globally, home-based workers 
and homeworkers had a lower level of 
education than other workers, but this 
varies according to country income level, 
said the ILO.

According to the report, 39% of home-
based workers and 26% of homeworkers 
have either no education or only primary 
education. The corresponding proportions 
are 28% and 16%, respectively, for all 
workers and employees who work outside 

the home. In contrast, the proportion 
of workers with secondary and higher 
education is lower for home-based 
workers and homeworkers.

This educational disadvantage does 
not hold for high-income countries, in 
which 40% of home-based workers and 
homeworkers had a tertiary education, 
compared with 34% of non-home-based 
workers and 35% of non-home-based 
employees.

A majority of all workers in low-income 
countries had low education levels: 67% of 
home-based workers had completed only 
primary schooling or less, but the number 
for those who work outside the home was 
similar at 70%.

The ILO also found that only about 
one-third of home-based workers 
worked “short hours” (less than 35 hours 
per week), while another third worked 
“normal hours” (35 to 48 hours) and the 
final third worked “long hours” (more 
than 48 hours per week).

More non-home-based workers 
worked “normal hours” (42% versus 34% 
for home-based workers) and about the 
same proportion of them worked “long 
hours” (39% versus 37% for home-based 
workers). Few non-home-based workers 
worked “short hours”.

In low-income and middle-income 
countries, almost all home-based workers 
(90%), comprising both homeworkers 
(87%) and other home-based workers 
(93%), worked informally. Most non-
home-based workers were also in informal 
employment, albeit to a lesser extent, 
especially for non-home-based employees 
(55%).

The ILO said in low- and middle-
income countries, the share of home-
based workers in informal employment 
varies significantly by region.

At one extreme are the Arab States, 
where virtually all home-based workers 
were informal. Informality was the lowest 
in Europe and Central Asia, where “only” 
63% of home-based workers were not 
registered.

When the world was brutally hit by the 
COVID-19 pandemic, wide swathes of the 
world’s workers turned almost overnight 
to home work as a way of protecting both 
their jobs and their lives, said the ILO. 
There is no doubt that home work is likely 
to take on greater importance in the years 
to come, it added. (SUNS9265)
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The incoming Biden administration is 
under tremendous pressure to demonstrate 
better US economic management. 
Trade negotiations normally take years 
to conclude, if at all. Unsurprisingly, 
lobbyists are already urging the next US 
administration to quickly embrace and 
deliver a new version of the Trans-Pacific 
Partnership (TPP).

Repackaging and reselling a TPP 
avatar will not be easy. Well before 
Trump’s election, even the mid-2016 
official International Trade Commission 
assessment doubted the Peterson Institute 
of International Economics (PIIE)’s claims 
of significant benefits from the TPP for 
all.

Unsurprisingly, most major US 
presidential candidates in the 2016 
election – even Hillary Clinton, Obama’s 
Secretary of State, credited with his “pivot 
to Asia” to isolate China – opposed the 
TPP.

Trump’s campaigns and presidency 
have since changed US public sentiment. 
All too many Americans now blame 
globalization and foreign threats – 
especially immigrants and China – for 
many major problems the US faces. Most 
believe that better jobs have been lost 
to cheaper production abroad, due to 
globalization. Downward social mobility 
for most Americans in recent decades 
has actually been due to technological 
changes, including mechanization and 
automation.

Frankenstein-like TPP avatar

Uncomfortable with Trump’s 
unilateralism despite other affinities, 
those keenest on checking China – 
namely the Japanese, Australian and 
Singaporean governments – have kept 
the TPP flame alive. They succeeded in 
getting the “TPP11” – minus the US – to 
endorse a Comprehensive and Progressive 
Agreement for Trans-Pacific Partnership 
(CPTPP).

But even the modest trade growth 

TNCs reviving TPP Frankenstein
Resurrection by the new US administration of the Trans-Pacific 
Partnership would be a boon to the trade treaty’s corporate backers 
but a threat to the public interest.

by Jomo Kwame Sundaram

claims of all pro-TPP reports were 
premised on US market access. With the 
US out, the CPTPP would mainly have 
bolstered Japanese and other transnational 
corporations (TNCs) and Singapore as a 
financial centre. But other governments 
have stayed on for their own reasons, 
rather than due to realistic expectations of 
significant economic gains.

With the TPP favouring foreign 
investments, investors may even go 
abroad as there is less advantage in being 
domestic. Thus, foreign direct investment 
(FDI) and even portfolio inflows could 
decline under the TPP avatar, while 
its onerous provisions undermine the 
national and public interest.

TNCs rule

The CPTPP did not even drop or revise 
the worse TPP chapters. It only suspended 
some obviously onerous intellectual 
property (IP) and other provisions, mainly 
of interest to US TNCs. These can easily 
be reincluded as successes by the new 
administration.

IP and investor-state dispute settlement 
(ISDS) provisions are supposed to attract 
much FDI. ISDS has mainly been of 
interest to US TNCs, but was opposed by 
the jingoist Trump team for exposing the 
US to foreign TNC legal claims.

Under ISDS, TNCs can sue 
governments, e.g., for supposed loss of 
profits, including future projections, even 
if due to policy changes in the national 
or public interest, e.g., for contagion 
containment.

ISDS claims are typically referred to 
arbitration tribunals. This extrajudicial 
system supersedes national laws and 
judiciaries, with secret rulings not 
bound by precedent or subject to appeal. 
Regardless of who wins, these proceedings 
are very costly for governments, especially 
those with modest means.

Law firms have recently been urging 
foreign investors to use ISDS to sue 
governments for resorting to extraordinary 

COVID-19 measures. Meanwhile, 
COVID-19 vaccine companies have 
included indemnity clauses protecting 
them from lawsuits by governments and 
others.

If Trump had been re-elected instead, 
the ISDS chapter could have been removed 
to secure US acceptance during his second 
term. As with the North American Free 
Trade Agreement (NAFTA), citing other 
cosmetic changes, they would have been 
presented as major gains by him.

Strengthening IP monopolies would 
increase the value of trade by charging 
and paying higher prices for medicines, 
treatments, tests, vaccines as well as 
other patented and copyrighted products. 
COVID-19 has highlighted how IP 
rents impose avoidable costs and stymie 
progress by discouraging cooperation. 
As “price-gouging” is not unlawful in the 
US, its laws cannot be relied on to protect 
consumers elsewhere.

Unsurprisingly, before the pandemic, 
Medecins Sans Frontieres warned that the 
TPP will go down in history as the worst 
“cause of needless suffering and death” in 
developing countries.

Having received massive government 
and other subsidies, pharmaceutical 
TNCs will profit immensely from the 
new vaccines, thus limiting access by 
poor countries and people. By contrast, 
free vaccinations have ensured effective 
campaigns against smallpox, polio, 
tuberculosis and other communicable 
diseases.

Enhanced IP rights thus undermine 
public health.

Meanwhile, the popular justification 
– that stronger IP enhances innovation, 
research and development – is no longer 
deemed acceptable to most stakeholders, 
inter alia, due to lack of convincing 
supportive evidence.

TPP trade gains have been greatly 
inflated by lobbyists. After all, the US 
already has free trade agreements (FTAs) 
with most other TPP countries. Trade 
barriers with the others were low in most 
cases, so real gains from further trade 
liberalization were meagre, except for 
Vietnam, due to its US war legacy.

All 12 TPP countries also belong to 
the World Trade Organization (WTO), 
which concluded the “single largest trade 
agreement ever”. As trade liberalization 
guru Jagdish Bhagwati has noted, bilateral 
and plurilateral, including regional, FTAs 
actually undermine gains from multilateral 
trade liberalization.
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Even the PIIE, the pre-eminent TPP 
and CPTPP advocate, mainly claimed 
gains from “non-trade issues”, especially 
additional FDI, attracted by more investor 
rights. Such incentives imply more 
concessions by host governments and, 
hence, less net gains for the countries.

Thus, the TPP mainly promoted more 
TNC-friendly rules, rather than trade. 
This is hardly surprising as the 6,350-
page document was drafted by various 
working groups, including hundreds of 
representatives of major US TNCs and 
other lobbyists.

Dubious gains, greater losses

The COVID-19 pandemic has disrupted 
supply chains, especially across national 
borders. Such transborder disruptions 

were often due to contagion containment 
measures, but some were deliberate. For 
example, the US and Japan governments 
have urged TNCs to end investments in 
and outsourcing from China.

These policy actions have also hit 
suppliers, many from Southeast Asia. 
While some TNCs relocated to other 
developing countries, the CPTPP has not 
helped those hurt by such recent economic 
rivalry and conflict.

Having served as Obama’s loyal Vice-
President, Biden is being told that the 
new administration can easily secure a 
quick win with a few revisions to the TPP 
agreement to address earlier criticisms, 
objections and concerns in the US. 
Thus, the CPTPP is being presented in 
Washington as a low-hanging fruit, almost 
ripe for plucking.

The new US administration must 
realize that corporate neoliberalism’s 
consequences have been responsible for 
the rise of finance and the erosion of 
social protections, resulting in the social 
pathologies which enabled Trump’s rise.

Corporate globalization and COVID-
19 should also have taught developing 
countries that they must reject FTAs 
which strengthen IP rights, ISDS and 
TNCs, in order to secure policy space to 
“build back better”. (IPS)

Jomo Kwame Sundaram, a former 
economics professor, was United Nations 
Assistant Secretary-General for Economic 
Development, and received the Wassily 
Leontief Prize for Advancing the Frontiers of 
Economic Thought in 2007.

O p I N I O N  I  Free trade agreements  I  Water

The principle of water as a public good 
goes back to antiquity. The Romans, who 
regarded access to water as a civic right, 
built aqueducts and public baths. It was 
only in the 1980s that countries started 
to privatize formerly state-owned water 
utility companies.

As the decades-long debate over public 
vs. private water management rumbles 
on, a new element has surfaced – the 
possibility of turning fresh water into a 
derivatives contract.

For the first time, water was traded 
on the Chicago Mercantile Exchange in 
December 2020. Farmers and municipal 
authorities can now bet on the future 
price of California water. Specifically, the 
futures price will be tied to the Nasdaq 
Veles California Water Index, which tracks 
the spot (or immediate delivery) price of 
California’s five largest water markets.

Presently, underground reservoir rights 

Are water futures the future of 
water?
Water is now being traded in the financial markets, making it vulnerable 
to price swings and speculative activity.

by Alexander Kozul-Wright and Bhumika Muchhala

can only be exchanged on California’s cap-
and-trade spot market. The market has 
expanded in recent years to accommodate 
a growing taste for water-intensive crops 
like almonds and pistachios. Demand also 
rises during dry seasons.

For farmers, having an indication 
about the future price of water could be 
helpful. In drought-struck California, 
subterranean water allocation is granted 
through land ownership. However, farmers 
frequently dip into the spot market for 
additional water.

In theory, the advent of futures 
contracts will allow wholesale consumers 
to look at financial markets for an 
indication of how current prices relate 
to historical trends, and hedge against 
elevated prices when they need more 
water. The instruments are being promoted 
as supply-management tools, designed to 
address water shortages.

Indeed, the CME Group (which 
operates the Chicago futures exchange) 
claims that the new contracts will help 
farmers and city planners “better align 
supply and demand”, a key consideration 
as climate change continues to worsen 
droughts and wildfires.

To be clear, these contracts will not 
involve the physical delivery of water. They 
simply predict the price of Californian 
water at various points in the future. The 
shape of these series is known as a futures 
curve.

Some observers have noted that futures 
contracts will be difficult to trade, given 
the localized nature of water regulation 
and pricing. Critics also fear that financial 
market trading, which would not be 
restricted to industrial users, could 
spark “herd” investing and amplify price 
swings.

“The one asset class that I don’t want 
to see open to potential manipulation 
via financial markets is [water],” said 
Puleston Jones, former European head 
at the Futures Industry Association, a US 
trade body.

Clearly, speculative trading could drive 
up both price volatility and costs.

Implications for developing 
countries

Due to climate change and rising world 
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populations, water scarcity is becoming a 
growing policy challenge for governments, 
particularly in the Global South.

Neoliberal logic purports that 
privatization offers the best solution 
for fresh water allocation. Economists, 
however, continue to wrangle over this 
claim. Many suggest that public water 
provision is an equal, or better, match in 
terms of cost and quality.

The debate ultimately boils down 
to ideological differences concerning 
management of the “commons”. Still, the 
creation of futures contracts adds a layered 
dimension, namely, the financialization 
of water. The California contract offers a 
projection of financial markets’ vision for 
water – to become a financially traded 
asset.

The standard justification for futures is 
that they allow economic actors to hedge 
against risk. However, this protective 
function no longer serves as the primary 
driver for futures trading. Since the global 
financial crisis, commodities futures have 
become a popular asset class in their own 
right.

Today, financial speculators with no 
inherent interest in the price of oil can 

(and do) profit from bets on near-term 
price fluctuations. This partly explains the 
commodities boom-bust cycle over the 
past decade, with price volatility rising in 
tow.

The advent of futures contracts 
could see water prices follow suit. Water 
calamities in London may one day 
reverberate as price spikes in Lahore. For 
now, a global trade in water futures will 
have to wait for financiers to establish a 
universally adopted measure for water 
stress, i.e., withdrawals from available 
resources.

Looking ahead, the growth of futures 
markets will probably continue to spring 
up at a local level. Even if developing 
countries retain some degree of public 
oversight, they will face increasing 
pressure to extend the invisible hand of 
market forces into the domain of water 
management, beginning with privatization 
and ending with the speculative trading of 
water-linked instruments.

Unfortunately, there is strong evidence 
to suggest that futures trading amplifies 
commodity price volatility. Violent swings 
in water prices could threaten populations 
already vulnerable to water stress, 

especially in the Middle East and Africa.
While the proliferation of futures 

contracts has vastly increased the 
interconnectedness of commodities 
markets with other parts of the global 
financial system, this has triggered 
very little physical investment into 
commodities-linked infrastructure.

It should also be recalled that in 
July 2010, the UN General Assembly 
recognized access to water as a human 
right. The 6th Sustainable Development 
Goal went further in calling for universal 
access to safe and affordable drinking 
water.

Water futures have so far failed to 
address concerns regarding access to 
water in developing countries. There is no 
easy panacea for humanity’s water needs.

However, the global derivatives 
market, with its chequered history in 
mortgage-backed securities during the 
global financial crisis, offers little more 
than wishful thinking for developing 
countries, who would do well to heed the 
words of the Ancient Mariner: “Water, 
water everywhere, but not a drop to 
drink.” (SUNS9265)

O p I N I O N  I  Water

In this collection of contemporaneous articles written over a span of
more than three decades, Chakravarthi Raghavan traces the course
of dialogue, cooperation and confrontation on the global 
development front through the years.

The respected journalist and longtime observer of international 
affairs brings his inimitable blend of reportage, critique and analysis
to bear on such issues as South-South cooperation, corporate-led
globalization, the international financial system, trade and the 
environment-development nexus. Together, these writings present a
vivid picture of the Third World’s struggle, in the face of a less-than-
conducive external environment, for a development rooted in equity 
and justice.

The Third World in the Third 
Millennium CE

The Journey from Colonialism Towards Sovereign 
Equality and Justice

by Chakravarthi Raghavan

to purchase, visit https://twn.
my/title2/books/TW%20in%20
the%203rd%20millennium.htm
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The United Nations’ Agenda 2030 for Sustainable Development 
has set ambitious and universal Sustainable Development Goals 
(SDGs) in key areas such as infrastructure, health, education, 
water and sanitation, and gender equality, among others. The 
Paris climate agreement requires urgent and immediate action 
to mitigate and adapt to climate change, particularly in the areas 
of infrastructure, food systems and energy. Despite the apparent 
boost this should give to investment in public services, in reality 
the goals have further intensified debate on private sector 
involvement in development projects in both the Global North 
and South.

The outbreak of COVID-19 has vividly exposed the 
repercussions of decades of austerity policies that have 
undermined and privatized public services – including health 
– and stifled progress on universal social protection. It has 
also revealed the depth of the inequalities within and between 
countries, as the crisis induced by the pandemic takes its heaviest 
toll on the marginalized and most vulnerable communities.

For several months, governments and European Union (EU) 
institutions have been debating how to ensure a sustainable 
recovery from the crisis created by the COVID-19 pandemic at 
home and abroad. The European Commission’s recovery plan 
underlines “the need for massive investment at scale and speed, 
including substantial public and private investment at national 
level”. However, the experience of the last global financial crisis 
(2007-08) shows that this is easier said than done. In reality, 
public investment has never fully returned to pre-crisis levels, 
nor compensated for years of under-investment. The European 
trade union movement and civil society have issued strong calls 
to boost public funding to strengthen public services, rather 
than relying on private finance.

Many governments from Europe and beyond and consultants 
and international institutions, in which European countries 
actively engage, argue that public resources and institutions 
have to be used to attract private finance to fill a perceived 
“financing gap”, and have actively promoted public-private 
partnerships (PPPs) in the EU and developing countries. These 
include the European Commission, European Investment Bank 
(EIB), European Bank for Reconstruction and Development 
(EBRD), World Bank Group and Organization for Economic 
Co-operation and Development (OECD).

The EIB, as the lending arm of the European Union, funds 
major infrastructure projects across Europe and beyond. It 
has both directly financed PPPs and also done so through the 
European Fund for Strategic Investments (EFSI) – the financial 
pillar of the Investment Plan for Europe (also known as the 
Juncker Plan). Its successor – InvestEU4 – will do the same.

The EIB’s sister bank, the EBRD, is majority-owned by EU 
countries and the EU itself, and promotes a transition to a market 
economy in Central and Eastern Europe and beyond. Despite 

an EBRD-financed study finding PPPs “pretty on paper, poor 
in practice”, the bank continues to be active as a PPP financier 
and advisor, even in countries with high levels of corruption and 
weak law enforcement.

As a result of the latest economic crisis, there is now a risk 
of history repeating itself, with private investment being relied 
on to plug a so-called “financing gap” as part of the COVID-19 
recovery as well.

This joint briefing by EPSU and Eurodad draws on a growing 
body of evidence across Europe showing that PPPs are proving 
to be poor value for money, and that, far from just being teething 
problems, many of these issues are getting worse with time.

Conclusions that PPPs are proving to be poor value for money 
have also been reached by – among others – the European Court 
of Auditors (ECA), the French audit court, the UK National 
Audit Office, the Albanian audit court, the German audit court, 
national parliamentary commissions, a UK consortium of 
investigators, civil society networks such as CEE Bankwatch, 
Counter Balance and Eurodad, and numerous academics. In 
2017, a PPP campaign manifesto was launched with the support 
of more than 150 organizations and trade unions from around 
the world to shed light on the risks of PPPs.

Advocates of PPPs claim they bring financing, efficiency and 
innovation. But real-life experience reveals a different picture. 
The following points outline eight reasons why PPPs are not 
working:
1. PPPs do not bring new money – they create hidden debt
2. Private finance costs more than government borrowing
3. Public authorities still bear the ultimate risk of project failure
4. PPPs don’t guarantee better value for money
5. Efficiency gains and design innovation can result in corner-
cutting
6. PPPs do not guarantee projects being on time or on budget
7. PPP deals are opaque and can contribute to corruption
8. PPPs distort public policy priorities and force publicly run 
services to cut costs.

1. PPPs create hidden debts

A key driver for using PPPs is to avoid visible increases in 
government debt. However, this results in hidden debt instead. 
In a PPP, instead of the public authority taking a loan to pay for 
a project, the private sector arranges the financing and builds 
the infrastructure, then the public sector pays a set fee over the 
lifetime of the PPP contract. In some cases, users also pay part 
or all of the fee directly to the private sector company (e.g., toll 
roads).

So while PPPs might appear to conjure up new sources of 
money due to the private sector taking loans instead of the 
government, the funding for the project still comes from 

Why public-private partnerships are still not delivering
Touted as an efficient means of financing essential services, public-private partnerships instead come at 
a high cost to governments and the public while failing to provide the expected benefits. A joint paper 
by the European Federation of Public Service Unions (EPSU) and the European Network on Debt and 
Development (Eurodad), reproduced below, explains why.
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government budgets and/or end users – it’s just that the payment 
schedule is stretched over a longer period.

Because of this, PPP projects are usually recorded off the 
government’s balance sheet so they do not impact on debt figures. 
This generates a false incentive to use PPPs, even though they are 
usually more expensive – a bit like paying for new infrastructure 
with a credit card. This has led to serious problems in several 
countries.

In the UK, for example, PPPs – in the form of the Private 
Finance Initiative (PFI) – were seen to be the “only game in 
town” for building new infrastructure in the late 1990s and 
2000s, as insufficient public budgets limited the possibility for 
public financing. As a result, at the end of 2016, there were over 
700 ongoing projects under the PFI1 and its successor the PFI2, 
with annual charges of £10.3 billion in 2016-17.

Future charges – which continue until the 2040s – amount 
to £199 billion, illustrating the extent to which PPPs lock 
generations of future governments into paying for infrastructure 
they might never have chosen themselves. Even the PFI2 – 
introduced after years of criticism of PFI – is still off-balance-
sheet and upfront capital costs are not included in government 
departmental budgets.

Hungary was an avid user of PPPs before the financial crisis 
struck in 2007-08, but stopped signing new deals after that. More 
than 100 PPPs were signed in various sectors, from motorway 
projects to small sports facilities, but once the financial crisis 
struck, the government decided the negative aspects of PPPs 
outweighed the positives. Since then, it has reviewed some of 
its ongoing projects – although to a lesser extent than initially 
announced – and avoided new off-balance-sheet ones.

In Portugal, from the mid-1990s until 2010, the authorities 
signed dozens of PPP contracts, mainly in the road sector. To cut 
expenditures and qualify for assistance from the International 
Monetary Fund (IMF) and EU, in early 2011 the government 
announced a freeze on PPPs. By the end of the year, it had 
reviewed 36 contracts and committed to renegotiating some of 
them. After renegotiation, by 2017 the Portuguese government 
was able to reduce future payments by an average of 18% of the 
total payment per concession. However, as its repayments will 
continue until at least 2039, the consequences of decisions made 
by long-gone governments are far from over.

2. Higher financing costs

The cost of private finance compared with public borrowing 
is one of the weakest points of PPPs. Both the OECD and IMF 
have warned that governments can nearly always raise capital at 
a lower cost than the private sector.

Back in 2011, the Financial Times calculated that this means 
that the UK taxpayer “is paying well over £20 billion in extra 
borrowing costs – the equivalent of more than 40 sizeable new 
hospitals – for the 700 projects that successive governments have 
acquired under the private finance initiative.”

A 2015 review by the UK’s National Audit Office found that 
the effective interest rate of all private finance deals (7%-8%) 
was double that of all government borrowing (3%-4%), while 
research on PPP road projects implemented from 1999-2014 
in the UK and Spain found similar results for the UK. The 
difference found for Spain was much smaller, but still important: 
an average interest rate of 5.1% for public borrowing versus 5.5% 
for private borrowing.

A particularly vivid example was the Paris Courthouse PPP, 
signed in 2012, which featured an investment of €725.5 million 
and no less than €642.8 million in financing costs. The French 
Court of Auditors found that the interest rate for borrowing 
for the PPP was 6.4%, while in 2012 the weighted average rate 
for government bond financing in the medium-long term was 
1.86%. As a result of the ensuing scandal, the Ministry of Justice 
decided to stop using PPPs in future.

3. Public authorities bear the risk

Proponents of PPPs argue that they are able to transfer 
project risks from the public to the private sector, but in fact 
public authorities still bear the ultimate risk of project failure. 
There are three main risks associated with PPPs:
l Construction risk: e.g., late delivery, failure to meet 

specifications and increased costs
l Demand risk: e.g., fewer people than expected use the 

infrastructure
l Availability risk: e.g., the infrastructure is built but the 

service cannot be delivered to the extent agreed, whether 
because of additional maintenance, staff issues or other 
reasons.

Construction risk and availability risk are most likely to be 
taken on by the private partner because it has more control over 
them than the public partner, whereas governments are more 
likely to take on the demand risk. The demand risk is more 
difficult to anticipate or value, which leaves governments at risk 
of having to cover unexpected costs not included in the PPP 
contract.

Rules established by the EU’s statistics agency Eurostat in 2010 
and 2016 state that, for a PPP to be recorded off the government 
balance sheet, several conditions need to be fulfilled. The private 
partner has to take the construction risk and the availability or 
demand risk, or both.

What is new compared with the previous rules is that the 
private partner cannot pass on these risks to the government via 
financing, guarantees or early redemption clauses, if the project 
is to be kept off the balance sheet. It is unclear whether these 
changes have led to more PPPs being included on government 
balance sheets, because the overall number of PPPs in Europe 
has fallen substantially since the last financial crisis. In 2019, 
just 29 PPPs in the EU and accession countries reached the stage 
of signing financing contracts, compared with a peak of 144 
projects in 2006.

In reality, risk transfer in PPPs is very limited. Since public 
services need to continue uninterrupted, governments have a 
hard time refusing additional requests by the private partner 
or charging penalties for poor performance, because the entire 
PPP may fail – so the private partner has a strong bargaining 
position.

The failure of the massive London Underground PPP and the 
collapse of construction giant Carillion in the UK both illustrate 
how risks are never really transferred to the private sector in 
PPPs, even when governments resist the temptation to provide 
additional funds to the private partner in case of unexpected 
costs. The London Underground PPP was initially criticized 
for its complexity, cost and lack of risk transfer, but after the 
project consortia got into financial difficulties and asked for 
additional funds, the government put its foot down and the 
publicly owned Transport for London took over the PPP in 2007 
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and 2010. Carillion’s collapse in 2018 left two large UK hospital 
constructions unfinished, thus landing the government with the 
ultimate responsibility to ensure they were finished.

When risks are actually transferred, the PPP consortium 
expects to be paid handsomely for this as part of the contract. 
The private sector also often requests public sector support in the 
form of subsidies or guarantees to compensate for demand risk 
(see examples below). This is particularly the case in transport 
PPPs, where overestimation of demand has been commonplace, 
leading to additional costs for the public partner.

There are weak incentives for rigorous analysis of demand 
on both the private and the public sector sides, as the main goal 
is usually to push the project forward, and so-called “optimism 
bias” is commonplace. This is a problem for infrastructure 
projects generally but is particularly important in PPPs, where 
payment per user takes place.

Some motorway PPPs have taken the form of toll-road 
concessions, while others – particularly in the UK and Spain, 
and to some extent in Portugal – have used a “shadow toll” 
model. This means users do not pay directly, but the government 
pays the concession holder a fee per vehicle using the road. 
Both of these models have been largely discredited, but their 
replacements have never solved the issue of how the private 
sector can truly take on risk in transport projects.

Even now, toll motorways are still causing problems. A 
modernized stretch of the A1 motorway between Hamburg 
and Bremen in Germany was opened in 2012. However, in 
August 2017, the A1 Mobil PPP consortium, which operates 
the motorway, declared it was in a “situation that threatened its 
existence” and tried to force the state to pay damages amounting 
to around €700 million, due to lower-than-expected income 
from tolls for heavy goods vehicles. In November 2019, the Celle 
Higher Regional Court ruled that the state did not have to pay as 
A1 Mobil took on the full demand risk in the contract.

At first sight, this appears to have been a successful risk 
transfer. But what if A1 Mobil actually does go bankrupt? This 
was what happened with the M1/M15 motorway in Hungary. 
Demand for the road was 50% lower than had been projected 
and the road was renationalized and transferred back to a special 
purpose public sector company in 1999.

In most of Europe, since the early 2000s PPPs have been either 
based on availability payments, paid just for the facility being 
in working order, or on tolls backed up by public guarantees in 
case demand was not as high as expected, or a combination of 
the two. In both cases, the only real risk that the private partner 
has to take on is the construction risk. After this, its income is 
guaranteed for the remainder of the concession period, as long 
as it does basic maintenance.

In reality, even construction risk is not always fully passed 
on to the private partner. In 2014, the Galician Regional Audit 
Office in Spain found that shadow toll motorway PPPs had been 
subject to price changes between 9% and 29%, which had been 
covered with direct payments by the regional government. Yet, 
as the Audit Office found out, these changes were related to 
construction risks that the concession holder should bear and 
other matters that should have been solved before signing the 
contract.

The 44 km Perpignan-Figueras rail link connecting France 
and Spain also ended up passing on its construction risk to the 
public sector. In 2004, a PPP contract was signed with the TP 
Ferro consortium – composed of France’s Eiffage and Spain’s 

ACS-Dragados – and work was completed in 2009. The budget 
for the project was initially set at €952 million in 2003, but grew 
to a final cost of nearly €1.2 billion. The governments of Spain 
and France (and to a lesser extent the EU) contributed €636 
million in the form of direct grants, and €44 million as additional 
funding to ensure the viability of the concession.

The project also illustrates how the state can ultimately be 
liable for demand risks even in non-toll projects. An adjoining 
rail link that was expected to increase demand on the route only 
opened in 2013. It immediately became clear that demand had 
been overestimated. In 2014, TP Ferro was expecting to run 24 
trains a day, but there was no demand for more than 12, even 
in high season. As a result, TP Ferro reported losses of €112.9 
million for that year. ACS asked the Spanish government for 
compensation under a contractual provision for government 
liability. However, both governments refused compensation. In 
2016, the project’s creditors asked for TP Ferro to be liquidated 
and to activate the state’s liability. This was done and the 
concession was cancelled.

In some cases such as the Trakia Highway in Bulgaria and 
the Horgoš-Požega motorway in Serbia, the realization that the 
state would have to compensate the private partner for lower-
than-expected traffic levels led to opposition to the projects. The 
contracts were, in the end, cancelled, partly as a result of this. The 
Trakia motorway was later completed via public procurement, 
while the Horgoš-Požega motorway is being built in stages.

In practice, the economic crisis induced by COVID-19 
may result in an unprecedented decrease in revenues of many 
infrastructure projects implemented through PPPs, such as 
airports and roads, thus triggering public guarantees to offset 
the losses incurred by private firms. According to research by 
the Transnational Institute, countries could have to face lawsuits 
seeking to compensate private sector companies for the impacts 
of governments’ actions enacted to protect public health in the 
midst of the pandemic.

4. Failure to offer value for money

Proponents of PPPs argue that by using private sector resources 
and expertise, PPPs have the potential to improve the quantity 
and quality of service delivery, thus creating better “value for 
money” compared with traditional public procurement. Before 
being authorized, PPP proposals should normally be analyzed 
with a tool called “public sector comparator” (PSC) – that is, a 
model of the project if implemented through traditional public 
procurement. However, this analysis – or the lack thereof – has 
been heavily criticized.

National Audit Office reports have found that in the UK, 
these comparisons have been done badly, have not been exposed 
to proper challenges and debate, and have been systematically 
biased in favour of PPPs. As a result, in December 2012 the UK 
Treasury withdrew its value-for-money assessment spreadsheet 
and guidance and promised to publish an updated version. 
However, as of January 2018, this had not been done. Later that 
year, the UK government announced it would no longer use 
the so-called PFI2 model (i.e., PPP) for new projects, so such 
guidance was no longer needed.

Similarly, in Ireland a 2011 analysis of water sector PPPs found 
that the government preference for PPPs in some cases led local 
authorities to reject their own value-for-money assessments or 
preliminary reports where they were found to favour traditional 
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procurement methods.
In 2014, the German Federal Court of Auditors also criticized 

the value-for-money calculations for five out of six motorway 
projects, saying that it was “of the opinion that the previous 
PPP projects are uneconomical.” It found that the PPP projects, 
costing €5.1 billion, were likely to cost €1.9 billion more than 
conventional projects.

The Federal Ministry of Transport had previously reported 
cost advantages of up to 40% for these projects compared with 
public sector versions. The Court of Auditors was not convinced 
that the macroeconomic benefits of the PPP variant claimed by 
the Ministry could offset the €1.9 billion cost disadvantages it had 
found. The Court also found that the differences in construction 
time on which the Ministry based the comparison of variants 
were not convincing.

Most value-for-money assessments are not available to the 
public, but a summary of an assessment of the D1 motorway 
PPP in Slovakia shows how easily they can be manipulated. 
In April 2009, data from the Slovak Ministry of Transport 
comparing a public version and a PPP option for the project 
were published. Some of the assumptions used to justify the PPP 
version appear highly dubious, especially the “earlier onset of 
selected socio-economic benefits”, worth a huge €593 million, 
and “risk transfer”, worth €221 million.

In 2010, an additional layer of confusion appeared, as a 
comparison by the Ministry of Finance published in March 
contradicted the Ministry of Transport’s data, on which it 
was supposedly based. The Transport Ministry’s data had also 
changed since the previous year, now expecting no less than 
€665 million worth of “earlier onset of selected socio-economic 
benefits”. In any event, the real costs and benefits of the PPP 
project were never revealed, as financial closure of the project 
was repeatedly delayed and in summer 2010, a new government 
in Slovakia decided not to grant any further extensions for the 
financing deadline and the PPP collapsed.

A 2018 report from the European Court of Auditors confirms 
that value-for-money calculations are a major problem. The ECA 
examined 12 EU co-financed PPPs in France, Greece, Ireland and 
Spain in road transport and information and communication 
technology (ICT) implemented between 2000 and 2014. The 
report finds that the PPPs “did not provide adequate value-for-
money” and that “there was a lack of adequate analyses about 
the potential for PPPs to deliver additional value-for-money, as 
well as a lack of adequate strategies on the use of PPPs and of 
institutional and legal frameworks.”

Irrespective of whether calculations are carried out in 
advance, there are numerous examples of PPPs failing to offer 
good value for money in reality.

Shadow tolls for Spain’s Madrid M-45 scheme and Navarre 
Autovia del Camino scheme both repaid the capital cost of the 
projects within 10 years of opening, with the remainder of the 
contract period funding maintenance costs and profits for the 
private partner.

Similarly, for the EBRD-financed Zagreb Wastewater 
Treatment Plant in Croatia: “The profitability of the 
concessionaire is well above market average.... This excessive 
profitability has been due to the compensation formula, which is 
causing aggravation at the city and will be likely renegotiated.”

The choice to build a new Paris Courthouse – also mentioned 
above – as a PPP was questionable from the beginning, as the 
“public sector comparator” showed it would not be the cheapest 

option. However, French law allowed other criteria, including 
complexity and urgency, to be taken into account and a PPP 
was chosen nevertheless. In 2012, a contract worth €2.3 billion 
lasting until 2044 was signed with the Arélia consortium for 
an investment of €725.5 million. The other costs comprised no 
less than €642.8 million in financing costs and €960 million in 
operating costs, both of which were higher than would have 
been the case for a publicly procured project.

A court challenge against the decision to use a PPP was 
launched by the La Justice dans la Cité association, but was 
rejected. However, in 2017 the French Court of Auditors 
recommended that PPPs should not be used for prisons or real 
estate, and as noted above, the Ministry of Justice decided to stop 
using PPPs in future.

One of the notable issues regarding value for money is the 
lack of evaluations available which systematically monitor 
PPPs’ value for money in reality. Even in the UK, which has the 
biggest and longest programme of PPPs, the government has not 
carried out a systematic evaluation of results. Only in 2018, after 
decades of using PPPs, did the Department of Education finally 
start collecting data to compare privately and publicly financed 
schools.

Furthermore, PPP tendering procedures take longer and 
cost more than normal procurement, and so create additional 
costs for both governments and companies. The complexity of 
PPPs leads to very high legal and accountancy expenses for both 
government and companies, with tendering periods lasting an 
average of 34 months.

An EIB study of PPP projects across Europe found that the 
procurement costs averaged over 10% of the total value of each 
contract. The transaction costs for the London Underground PPP 
in the UK represented only 2.8% of the project value – but the 
project itself was so costly, these procurement costs amounted to 
no less than £455 million.

As a result of these high project preparation costs, there is 
often little competition, leading to even poorer value for money 
than might otherwise be the case.

The Nya Karolinska Solna (NKS) Stockholm hospital PPP, 
signed in 2010, only attracted a single bidder, although there had 
been many expressions of interest. Many Swedish companies 
were unwilling to take the risks involved in the project. The 
construction was projected to cost €1.4 billion but had budget 
overruns and by 2015 the cost had reached €2.4 billion, leading 
it to be dubbed “the world’s most expensive hospital”.

5. Cost-cutting leads to corner-cutting

PPP promoters argue that private sector companies introduce 
efficiency in the delivery of infrastructure and public services. 
Efficiency gains can come from improvements in design, 
construction and operations.

As summarized by the IMF in 2004, “much of the case for 
PPPs rests on the relative efficiency of the private sector. While 
there is an extensive literature on this subject, the theory is 
ambiguous and the empirical evidence is mixed.”

A 2009 World Bank report showed that, while gains in 
operational efficiency and labour productivity had been made 
in PPPs in the electricity and water distribution sectors, these 
had not necessarily resulted in gains for end users or resulted 
in increased investments. The authors concluded that either the 
services had been so underpriced at the outset that the efficiency 
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gains were not enough to justify lowering prices, or the efficiency 
gains were just being converted to private sector profits.

In some cases, efficiency gains come at a cost – for example, 
lowering costs by cutting jobs or making working conditions 
insecure. For instance, the Alzira PPP hospital in Spain resulted 
in changes in labour contracts that worsened labour conditions, 
“with less job security, lower pay scales and longer working 
hours”.

PPP hospitals might also favour a reduction in the average 
length of stay in hospitals, a metric used by the healthcare industry 
to measure efficiency. However, this measure does not necessarily 
mean better hospital practices, and can disproportionately affect 
women’s health and well-being as they are frequently responsible 
for looking after sick relatives at home.

The experience also suggests that PPPs may not generate 
better designs than normal procurement. In 2011, the UK 
Parliament reported that “in the area of design innovation and 
building quality we have seen some evidence to suggest that PFI 
performs less well than traditionally procured buildings.” This 
turned out to be a dramatic understatement when, in January 
2016, nine tonnes of masonry fell off buildings of Oxgangs 
Primary School in Edinburgh, Scotland, during a storm. As 
a result, 16 more schools were immediately closed for several 
months when emergency inspections also revealed construction 
defects.

While an independent inquiry concluded that there is 
no inherent reason why PPPs cannot result in safe and well-
built facilities, it showed that the independent scrutiny of the 
works built into the contract was not well-defined or properly 
resourced. It seems reasonable to suggest that the complexity 
of PPP contracts makes it easier for such serious omissions to 
occur.

The Dublin Regional Waste Water Plant, Ireland, opened in 
2003, shows that PPP innovations will not necessarily deliver 
better municipal services. Although the improved wastewater 
treatment has brought benefits for the Irish Sea, persistent 
odours affected local residents for several years due to the use of 
unproven technology and incorrectly specified odour limits in 
the contract. The plant also proved from day one to be undersized 
compared to the actual amount of wastewater it has to treat, 
partly as a result of failure to properly take commercial premises 
into account when planning. Dublin City Council has paid €35.6 
million to Celtic Anglian Water to try and fix the problems.

The NKS hospital in Stockholm attempted to introduce 
new design elements into the PPP process by arranging a 
preliminary design competition, which aimed to generate new 
ideas. However, hospital staff reported negative consequences 
for the patients and staff, including IT breakdowns, seriously 
threatening patient security; operating theatres not being adapted 
for operations; the risk of medicines being destroyed because of 
medicine rooms being too warm; and physicians having to carry 
administrative material in backpacks because of the lack of space 
for administrative tasks.

As a recent analysis of the project points out, “experience from 
research in different disciplines, as well as in construction and 
health-care practice, could have been used to scrutinize vague 
promises of innovation, quality and cost control put forward by 
private interest groups”. While none of the above issues are unique 
to PPPs, it is clear that the high level of complexity, together with 
the private partner’s interest in cost-cutting as much as possible, 
can easily result in undesirable corner-cutting.

6. No guarantees of delivering on time and on budget

There is a general belief that private sector companies are 
better than the public sector at delivering projects on time and 
on budget. However, the evidence does not support this claim.

First of all, the complexity of designing and tendering PPP 
contracts makes the processes very lengthy, as we have seen above 
– often much more so than traditional procurement. A 2011 
report by the UK’s parliamentary Treasury Select Committee 
found “there is no convincing evidence to suggest that PFI 
projects are delivered more quickly and at a lower out-turn cost 
than projects using conventional procurement methods. On the 
contrary, the lengthy procurement process makes it likely that a 
PFI building will take longer to deliver, if the length of the whole 
process is considered.” 

If we only look at the construction phase, however, PPPs 
use “turnkey contracts”, which means no money is paid until 
the project is completely ready. These are more expensive than 
ordinary contracts, but give the private partner a strong incentive 
to complete the building on time. If it is important to make sure 
the contractor takes on the construction risk, it is possible to use 
turnkey contracts in normal procurement, without having a PPP 
contract for several decades.

Despite the strong incentive supposedly provided by 
PPPs, reality has shown that many projects, including several 
mentioned above such as the Paris Courthouse PPP and the NKS 
hospital in Stockholm, have been delivered late and/or exceeded 
their budget. The NKS hospital was a particularly egregious 
example. It was expected to be completed by 2015, but was 
delayed until 2019. The total cost of construction was projected 
to be equivalent to €1.4 billion, but by 2015 it had increased to 
over €2.4 billion.

The 2018 European Court of Auditors report on PPPs, 
mentioned above, also found that seven out of the nine completed 
projects audited faced delays ranging from two to 52 months.

Moreover, an additional amount of almost €1.5 billion in 
public funds was necessary to complete the five motorways 
audited in Greece and Spain, around 30% or €422 million of 
which was provided by the EU. In Greece, the cost per kilometre 
of three assessed motorways had increased by up to 69%, while 
at the same time the project scope had been reduced by up to 
55%. This was mainly due to the financial crisis and to poor 
preparation of the projects by the public partner, resulting in 
premature and insufficiently effective contracts with the private 
concession holders.

7. Opacity contributes to corruption

If PPPs are to be at all consistent with democratic ownership 
and national development strategies, then a high level of 
transparency and citizen engagement are needed throughout 
the whole lifecycle of the project. This is an issue in all large 
infrastructure projects, but the complexity of PPPs makes it 
especially difficult.

Private companies insist that many aspects of PPPs be kept 
secret, usually including the contracts themselves. In the Berlin 
water PPP, the contract that Berlin and the two water companies 
[RWE and Vivendi (Veolia)] signed in 1999 was confidential and 
not even parliament could view it. A combination of rising water 
prices and the secrecy of the contracts led to public mobilization 
against water privatization. After a successful referendum in 
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2011, the contracts were made public and revealed that private 
providers had been guaranteed an 8% return on equity. This led 
to the buyout of the PPP in 2012 and 2013. Moreover, the NKS 
Stockholm hospital PPP and the Paris Courthouse PPP have also 
been questioned about their lack of transparency.

In particular, a 2011 report from the UK Parliamentary Public 
Accounts Committee concluded: “Transparency on the full costs 
and benefits of PFI projects to both the public and private sectors 
have been obscured by departments and investors hiding behind 
commercial confidentiality.” Even if contracts – and their often 
numerous annexes – are disclosed, their vastness means that few 
people are likely to read or understand them.

The lack of transparency and public scrutiny increases the 
opportunities for corrupt behaviour. PPPs are susceptible to 
corruption at three different stages: the decision stage, the tender 
stage and during contract execution. 
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“If you’re a good public sector, 
you shouldn’t need PPPs. If 
you’re bad, you shouldn’t go 
near them.”

— Interviewee quoted in Robert Bain, 
“Review of Lessons from Completed 
PPP Projects Financed by the EIB”, 
European Investment Bank, May 2009

The opportunity to lock in 25-30 years of government-
backed funding for a specific project, for which the risks are 
usually very low after the construction stage, creates additional 
incentives to make sure that the project is carried out as a PPP. 
It also makes it imperative to win the tender, as there would 
be fewer subcontracting opportunities later than in a standard 
publicly procured project. The lack of competition in many PPPs 
mentioned above makes this easier to secure. During the final 
negotiations of the contract and during the contract execution, 
there are additional opportunities for renegotiation, and there is 
high pressure on public authorities to accept proposed changes 
in order to avoid having to start the process all over again.

The example of Apa Nova, Romania shows how the pressure 
to deliver public services and profits can result in corruption. In 
2015, “Prosecutors from the National Anticorruption Directorate 
(DNA), the country’s top law enforcement agency, said Bruno 
Roche, Apa Nova’s French CEO from 2008 to 2013, set up secret 
bank accounts and created fictitious contracts. These were then 
used to transfer millions of euros to senior Bucharest officials, 
who in return approved steep hikes in water bills.” 

Since 2000, the price of tap water had increased by over 
1,400% and Apa Nova’s revenues increased 28 times, from less 
than €6 million in 2000 to €167 million in 2014. In 2017, French 
police investigated whether Veolia had been aware of Apa Nova’s 

allegedly corrupt practices. In the meantime, nine people had 
been prosecuted in Romania – Roche and his successor Laurent 
Lalague, four Romanian members of Apa Nova’s management, a 
politician, a former mayoral advisor and a businessman.

8. Distorting public policy priorities

PPPs have to be commercially viable or private companies 
will not take part in them. This distorts policy decisions: some 
projects are not selected because they are not commercially 
viable; others are selected because they appear to be commercially 
viable; and some are adjusted to make them more attractive to 
the private sector, even if this means a decrease in the level of 
service.

For example, according to the official waste management 
plan for Belgrade, Serbia, municipal waste is to be pre-treated 
and recycled, with the remainder to be burnt. Yet during a 
competitive dialogue process for a “waste-to-energy” plant, 
organized by the International Finance Corporation (IFC), 
interested companies were allowed to choose whether to include 
a recycling element or not in their bids. None of them chose to 
make their lives more complicated by including recycling, and a 
concession for a 340,000 tonnes-per-year incinerator was signed 
with a Suez-Itochu consortium in September 2017. As a result, 
Serbia is likely to have serious difficulties in meeting its recycling 
targets once it enters the EU, as well as coping with additional 
air pollution.

A 2008 analysis found that the priorities of PPPs in the 
healthcare sector in Italy distorted basic public health needs. 
Italian healthcare trusts “neither drew up any calculation for 
weighting their future costs and revenues related to the project, 
nor did they consider the social consequences for the community. 
They merely followed the legal requirements and prepared a 
financial plan from the private partner perspective.” It might 
have been expected that the public authorities would have made 
an assessment of the public benefit but methodologies for PPPs 
were structured from a private sector perspective.

PPPs can exacerbate the social implications of major financial 
and economic crises, because of their long-term, inflexible 
contracts and high costs. When there are political demands to 
cut public spending, public services that do not fall under a 
PPP contact are more likely to be the ones that get slashed. So, 
for example, when austerity measures were introduced in the 
UK, while on the one hand non-PPP hospitals were forced to 
cut back spending, on the other there was little scope to adjust 
payments on PPP hospitals. This was confirmed by a 2018 
IMF Fiscal Affairs Department note which stated that “while 
spending on traditional public investments can be scaled back if 
needed, spending on PPPs cannot. PPPs thus make it harder for 
governments to absorb fiscal shocks, in much the same way that 
government debt does.”

The lack of flexibility of PPP projects as compared with non-
PPPs has a significant impact on public policy priorities, which 
in turn has gendered implications. In times of austerity, this 
extra strain on public budgets disproportionately affects women, 
through either increases in their unpaid work or cuts in their 
public sector employment.

Conclusion

Faced with the issues raised above, institutions and 
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A Clash of Climate Change Paradigms
Negotiations and Outcomes at the UN Climate Convention

By Martin Khor and Meenakshi Raman

Climate change is the biggest problem facing humanity and the Earth. 
To address it requires fundamental changes to economies, social 
structures, lifestyles globally and in each country.

International cooperation is crucial. But to achieve this is difficult and 
complex, because there are many contentious issues involved, not least 
the respective roles and responsibilities of developed and developing 
countries.

This book is an account of the outcomes and negotiations at the 
UN Framework Convention on Climate Change (UNFCCC). It covers the 
Convention's annual Conference of Parties (COP) from Bali (2007) to 
Paris (2015), where the Paris Agreement was adopted, to 2018 where 
the rules on implementing Paris were approved, and to Madrid (2019).

The two main authors took part in all the COPs analysed except the 
2019 COP. The book thus provides a unique ringside view of the crucial 
negotiations and their results at the UNFCCC as the different countries 
and their groups grappled with the details on how to save the world, 
and who should take what actions.

This brief account will be useful, even indispensable, for policy-
makers, researchers, civil society activists and all those interested in the 
climate change issue.

MARTIN KHOR was Adviser to the Third World Network and was formerly 
Executive Director of the South Centre (2009 to 2018). Author of several 
books on trade, development and the environment, he participated at the 
COPs from 2007 to 2014 as an observer.

MEENAKSHI RAMAN is Senior Legal Adviser and Coordinator of Third 
World Network's Climate Change Programme. She was an observer at the 
COPs from 2007 to 2018.

Email twn@twnetwork.org for further 
information, or visit 

https://www.twn.my/title2/books/Clash%20
of%20climate%20change%20paradigms.htm

A N A LY S I S  I  public-private partnerships

governments promoting PPPs are often prone to call for increased 
investment in capacity building of public authorities to better 
manage them, the development of standardized contracts, or 
other tools that it is hoped would help PPPs work more smoothly. 
What decades of experience have shown, however, is that PPPs 
come at a high cost and are not delivering the expected benefits. 
What is needed is not more time to build capacity – it is time to 
rethink the idea completely.

The experience of PPPs in Europe should serve as a lesson 
to countries which are considering or reviewing their PPP 
approaches. European governments, either bilaterally or through 
their engagement in international institutions and processes, 
should not be exporting a model that has failed at home.

A PPP cannot rescue a poor-quality infrastructure project 
any more than it can rescue an underperforming public 
authority. The way to achieve better infrastructure projects is 
through improving strategic planning, transparency and public 
participation in the planning processes, not by packaging projects 

in over-complicated, inflexible, opaque and lengthy contracts.
For this reason, EPSU and Eurodad are calling for:
1) A halt to PPPs in the social sectors, including health, 

education and water
2) Increased public investment in public services, to be 

financed by progressive taxation.
Only by following these recommendations will citizens from 

Europe and around the world get access to the high-quality and 
universal public services they deserve, like healthcare, education 
and water. 

The above was first published as a joint briefing by the European 
Federation of Public Service Unions (EPSU) and the European 
Network on Debt and Development (Eurodad) in December 
2020. It was written by Jane Lethbridge and Pippa Gallop, and 
coordinated by Richard Pond and María José Romero. The full 
report with references is available at www.epsu.org and www.
eurodad.org. 


