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Dozens of  developing countries have opposed a US proposal to limit the
number of  countries that can take recourse to flexibilities in WTO rules,
stressing that such dispensations are a right of  developing member states
and are needed to bridge the development gap with the rich nations.

by D. Ravi Kanth

GENEVA: More than 50 developing and
least-developed countries on 16 October
rejected a US proposal for bringing about
differentiation/graduation among devel-
oping countries in availing of special and
differential treatment (S&DT) in current
and future trade negotiations at the
World Trade Organization, trade envoys
told the South-North Development Moni-
tor (SUNS).

At an extended WTO General Coun-
cil meeting, India, China, members of the
African Group, Bolivia, Cambodia,
Cuba, Laos, Oman, Pakistan and Venezu-
ela issued a powerful statement assert-
ing that S&DT is an unconditional right
in WTO rules and must continue unin-
terrupted.

On behalf of the 52 countries, India
said that the developing countries “must
be allowed to make their own assess-
ments regarding their developing coun-
try status.”

The existing S&DT provisions must
be upheld and S&DT must be provided
in current and future negotiations, the
countries demanded.

Denouncing the concerted US “at-
tempt to divide developing countries,”
India said “many more members have
expressed support and are seeking capi-
tal clearance to co-sponsor this paper.”

US proposal

The submission by the 52 countries
came a day after US Ambassador to the
WTO Dennis Shea reiterated the US pro-
posal made in February and threatened
major developing countries that if they
choose not to forgo S&DT in current and
future trade negotiations, then the US
“shall no longer treat as a developing
country for the purposes of the WTO any
self-declared developing country Mem-
ber that, in the USTR [US Trade

Representative]'s judgement, can inap-
propriately seek S&DT in current and
future WTO negotiations.”

“In addition,” Shea had told the
General Council on 15 October, “the
USTR shall not support any such
country's application for membership in
the OECD [Organization for Economic
Cooperation and Development].”

He also suggested that the USTR
would publish the list of these countries
on 24 October.

The US also underlined its proposed
four-point criteria for identifying devel-
oping countries that should not avail
themselves of S&DT:

• a WTO member that is a member
of the OECD, or a WTO member that has
begun the accession process to the
OECD;

• a WTO member that is a member
of the G20;

• a WTO member that is desig-
nated as a “high income” country by the
World Bank; or

• a WTO member that accounts for
no less than 0.5% of global merchandise
trade.

Shea said “many share our goal of
reserving blanket S&DT provisions for
those Members that are the relatively less
developed of the over 100 Members
claiming developing country status.
Many have confirmed that the current
situation does not lead to equitable out-
comes.”

He also pointed to a US Presidential
memorandum on S&DT issued in July
(see TWE No. 684/85), listing the follow-
ing points:

• The President’s memorandum
does not instruct the USTR to ask any
member to change its self-declared de-
velopment status.

• The memorandum does not in-
struct the USTR to ask any member to



3Third World Economics  1 – 15 May 2019No 688

  CURRENT REPORTS   WTO

forgo S&DT in existing WTO agree-
ments.

• Nothing in the memorandum
precludes a member from negotiating the
flexibilities it needs in a WTO negotia-
tion. All members negotiate their specific
needs in every negotiation. The US ex-
pects any country that forgoes blanket
S&DT provisions in any future WTO
agreement would negotiate its needs into
the agreement text.

• Several members have asked
what action the USTR will take to "no
longer treat as a developing country for
the purposes of the WTO any self-de-
clared developing Member that, in the
USTR’s judgement, can inappropriately
seek S&DT in current and future WTO
negotiations.” Regarding this instruction,
and as directed by the memorandum, the
USTR is consulting with the interagency
Trade Policy Staff Committee.

Right and principle

In the face of the threat by the US
administration, India's Ambassador to
the WTO J.S. Deepak, who introduced
the 52-country joint statement at the Gen-
eral Council on 16 October, said S&DT
“is a right of the developing countries,
and is as much treaty-embedded as the
other core principles of our rule-based
multilateral system, such as the MFN and
National Treatment.”

The developing countries and least-
developed countries (LDCs) must “con-
tinue to benefit from their right to S&DT
in WTO rules and negotiations,” as long
as their “development challenges and the
differences in levels of development per-
sist”, he said.

Without naming the US, the Indian
trade envoy said “any unilateral attack
on S&DT is an onslaught on the very te-
nets of multilateralism that WTO seeks
to protect. This will cause lasting and
systemic damage to the multilateral trad-
ing system.”

The underlying “rationale behind
S&DT is simple and obvious – it recog-
nizes the enormous difference in the lev-
els of development between different
Members of the WTO, and allows devel-
oping Members space to formulate their
domestic trade policy in a way that helps
them to reduce poverty, generate em-
ployment and integrate meaningfully

into the global trading system,” Deepak
argued.

Many developing countries and
LDCs would not have signed and rati-
fied the Marrakesh Agreement Establish-
ing the WTO without the insurance of the
S&DT provisions, he emphasized.

Therefore, it would be a gross viola-
tion to deprive the developing countries
and LDCs “their rightful policy space in
future agreements, a policy space that
has been enjoyed by developed Members
in their process of structural transforma-
tion and economic growth”.

Further, Deepak maintained, at-
tempts to deny S&DT to developing
countries and LDCs would amount to “a
gross violation of the basic tenets of eq-
uity and justice and would strike at the
very legitimacy of the rules-based sys-
tem”.

In effect, the ongoing attempts to
deny S&DT, he said, “would compound
the wrong which has resulted from the
non-completion of the Doha Work
Programme which sought to mainstream
development in the multilateral trading
system and make provisions of the Uru-
guay Round Agreements more precise,
operational and enforceable.”

The Indian envoy urged the US and
other developed countries to “be cogni-
zant that developing economies them-
selves, and they alone, have adequate
knowledge of their local conditions to
decide whether they should be catego-
rized as developing Members to avail
S&DT or not.”

"There is no ‘one size fits all’ defini-
tion of development, and any attempts
at differentiating between developing
Members based on arbitrary and selec-
tive criteria must be avoided at all costs,"
he maintained.

The US Presidential memorandum
issued in July as well as the US  proposal
made at the WTO in February "seek to
reduce special and differential treatment
from a treaty-embedded right available
to all developing Members including
LDCs, into a plea for mercy, based on
arbitrary and changing parameters,"
charged Deepak.

Although only four out of the 52 sig-
natories to the statement are currently
targeted, he cautioned that “there is no
guarantee that other developing Mem-
bers would not be targeted for gradua-

tion on the basis of a growing set of con-
ditions, in the near future.”

“The large developing economies
are sought to be graduated in the first
instance, so that the collective negotiat-
ing ability of the South is weakened and
smaller developing countries are saddled
with the burden of proving, on a case-
to-case basis, that they need S&DT, sec-
tor by sector, product by product and
maybe line by line as is happening in the
case of accessions,” he warned.

Commenting on the widening gaps
between developing and developed
countries, he said “catching-up is a chal-
lenge because of the non-level playing
field and structural obstacles faced by
developing countries.” Therefore, “it is
essential to preserve the S&DT for allow-
ing developing Members the space to
formulate their trade policies in a way
that helps them to integrate meaning-
fully into the global trading system.”

Moreover, “it is a necessary condi-
tion for inclusive development and for
taking everybody along,” the Indian en-
voy maintained.

The 52 countries want to “reiterate
that S&DT is not derailing the negotia-
tions”, he said, suggesting that the root
cause for the inability to conclude the
Doha Work Programme negotiations is
“a lack of attention to mandates.”

“Any attempt to water down the core
principle of S&DT would be a recipe for
intractable deadlock at the WTO,”
Deepak warned, insisting that “it is in the
interest of the entire membership to
avoid this situation.”

He summarized the key points of his
submission as follows:

(i) S&DT for developing countries,
including LDCs, is a right for which they
have made payments in the form of ob-
ligations in the Uruguay Round agree-
ments like the Agreement on Agriculture
and the TRIPS Agreement.

(ii) It is part of the basic structure of
the multilateral trading system, and
abandonment of S&DT would imply
abandoning a core principle of the WTO
Agreement.

(iii) The US is using arbitrary param-
eters, many of them unrelated to devel-
opment, together with unilateral enforce-
ment, to target the members and to di-
vide developing countries.

While some developing members
may have made progress in overall or per
capita gross domestic product (GDP),
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huge gaps between developed and de-
veloping countries remain and have in
many cases widened. A country like In-
dia with a per capita income of about
$2,000, and home to 35% of the global
poor, cannot be placed in the same de-
velopment category as the US with a per
capita GDP of more than $70,000.

(iv) 52 developing members, repre-
senting more than 75% of the people of
Africa and Asia, across the development
spectrum, have rejected the US narrative
as unacceptable. Their voice cannot be
ignored.

(v) Finally, pursuing the course of
action outlined in the US Presidential
memorandum will result in a complete
breakdown of trust in the WTO, raise
unilateralism to a new height and jeop-
ardize current and future negotiations,
including those on fisheries subsidy dis-
ciplines.

“Intrinsically incorrect”

In his intervention at the General
Council meeting, China's Ambassador to
the WTO Zhang Xiangchen said "resort-
ing to unilateral coercion is intrinsically
incorrect".

"The current serious crisis for the
multilateral trading system is by no
means caused by special and differential
treatment," he said. "As a matter of fact,
the historical bad debt of special and dif-
ferential treatment is up to our neck,
causing severely imbalanced status of
Members' rights and obligations."

"Hence, without an equitable and
sufficient fix to this problem in current
and future trade negotiations, the chance
to reach an agreement would be fairly
slim," the Chinese envoy cautioned.

Neither is S&DT a free lunch for de-
veloping countries, "nor is it a shield not
to make any contribution to the multi-
lateral trading system", Zhang argued.

He rejected a case-by-case approach,
pointing out that China is facing various
challenges and difficulties and that it
"will not make commitments beyond our
capabilities, nor will we give up our le-
gitimate and institutional rights as a de-
veloping member."

"For future special and differential
treatment in specific negotiations, if it is
needed, indeed, we will be honest to
speak out and spare no efforts, trying to
get it through negotiations; if not, we
will, without any hesitation, leave the
chance to other developing Members

who really need it," he said.
In her intervention at the General

Council meeting, South African Ambas-
sador to the WTO Xolelwa Mlumbi-Pe-
ter categorically said her country will
"not waive its right to self-declare its de-
velopment status and to S&DT".

Because of its earlier experience of
taking the same commitments as devel-
oped countries under the previous Uru-
guay Round, South Africa had to suffer
"premature deindustrialization of our
economy", she said.

"Therefore, any discourse on devel-
opment should have the objective of
making the WTO more equitable, bal-
anced, development orientated, inclusive
and transparent in decision making," she
added.

She emphasized that "S&DT is a
treaty-embedded right" and "a funda-
mental principle in GATT [General
Agreement on Tariffs and Trade] and
forms an integral part of WTO agree-
ments, including the principle of self-
declared development status."

South Africa will not support "at-
tempts to reverse the earlier gains made
by developing countries in the GATT,
achieved through long and hard nego-
tiations which resulted in Part IV of the
GATT recognizing differences between
developed and developing countries and
subsequently captured in WTO agree-
ments", Mlumbi-Peter said.

She cited several indicators to show
the continued "persistence of the enor-
mous development divide between the
developing and developed Members of
the WTO" in levels of economic devel-
opment, industrial structure and com-
petitiveness, such as GDP per capita,
poverty levels, levels of undernourish-
ment, production and employment in the
agriculture sector, trade in services, re-
ceipts from intellectual property rights,
share of trade in value-added under glo-
bal value chains, energy use per capita,
financial infrastructure, research and
development (R&D) capacity, company
profits, and a range of institutional and
capacity constraints, among others.

Despite significant progress
achieved by developing members since
the creation of the WTO, "old divides
have not been bridged and, in some ar-
eas, they have even widened, while new
divides, such as those in the digital and
technological spheres, are becoming
more pronounced," Mlumbi-Peter ar-
gued.

Consequently, notwithstanding the
progress achieved, "developing countries
have not come anywhere near catching
up with developed Members," she main-
tained.

"All developing countries are en-
titled to S&DT and cannot be excluded
upfront from claiming the flexibilities
that they are entitled to even before ne-
gotiations begin," she emphasized.

South Africa, she said, will not sup-
port "a case-by-case approach" as ad-
vanced by the US and several other de-
veloped countries.

"In conclusion," said Mlumbi-Peter,
"we want to underscore developing
countries’ unconditional right to S&DT"
and "emphasize the importance of the
principle of self-declaration and that ex-
isting S&DT provisions must be upheld
and S&DT must be provided in current
and future negotiations."

She urged the developed and other
countries to deliver "on the agreed man-
date of making S&DT more precise, ef-
fective and operational."

"This is the only way of making trade
inclusive and to ensure effective integra-
tion of developing countries in global
trade," she maintained.

Jamaica, on behalf of the Africa, Car-
ibbean and Pacific (ACP) Group of coun-
tries, and Chad, on behalf of the LDCs,
strongly endorsed the joint statement by
the 52 countries.

The US made a brief intervention at
the meeting on 16 October, pointing a fin-
ger at China's need for S&DT. But other
developed countries remained silent at
the meeting, several trade envoys told
SUNS. (SUNS8999/9000)      ❐
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by D. Ravi Kanth

GENEVA: The United States on 15 Octo-
ber rejected the recommendations made
by the facilitator to address the crisis at
the WTO over the Appellate Body by
addressing the concerns raised by Wash-
ington about the functioning of the AB.

Washington's decision to reject the
facilitator's report will pave the way for
the AB to become dysfunctional from 11
December, when it will be reduced to
only one member from its requisite
strength of seven members. Without
three members on the bench, the AB can-
not adjudicate any dispute.

At the WTO General Council meet-
ing on 15 October, Ambassador David
Walker of New Zealand, the facilitator
appointed to address the concerns raised
by the US on the functioning of the AB,
presented his report on the recommen-
dations to improve several provisions in
the WTO’s Dispute Settlement Under-
standing (DSU) so as to satisfy the US
demands.

The six-page report proposed a de-
cision by the General Council to make
specific changes in the DSU to address
Washington's concerns on various al-
leged breaches committed by the AB.

Walker explained that the recom-
mendations were made in his own capac-
ity after detailed consultations with WTO
members in various formats.

Proposed decision

The draft General Council decision
includes the following changes:

• Transitional rules for outgoing Ap-
pellate Body members

1. Only WTO Members may appoint
members of the Appellate Body.

2. The WTO’s Dispute Settlement
Body (DSB) has the explicit authority, and
responsibility, to determine membership
of the Appellate Body and is obligated

US rejects facilitator’s recommen-
dations to resolve AB crisis
The futue of  the WTO’s Appellate Body – which will cease to function in
December if  no new members are appointed – remains up in the air
following US rejection of  a proposed route out of  the impasse.

(this phrase was apparently introduced
at the US suggestion) to fill vacancies as
they arise.

3. To assist Members in discharging
this responsibility, the selection process
to replace outgoing Appellate Body
members shall be automatically
launched 180 days before the expiry of
their term in office. Such selection pro-
cess shall follow past practice.

4. If a vacancy arises before the ex-
piry of an Appellate Body member's
mandate, or as a result of any other situ-
ation, the Chair of the DSB shall imme-
diately launch the selection process with
a view to filling that vacancy as soon as
possible.

5. Appellate Body members nearing
the end of their terms may be assigned
to a new division up until 60 days before
the expiry of their term.

6. An Appellate Body member so
assigned may complete an appeal pro-
cess in which the oral hearing has been
held prior to the normal expiry of their
term.

• 90 days (deadline for submitting re-
ports by the AB)

1. Consistent with Article 17.5 of the
DSU, the Appellate Body is obligated (a
phrase proposed by the US) to issue its
report no later than 90 days from the date
a party to the dispute notifies its inten-
tion to appeal.

2. In cases of unusual complexity or
periods of numerous appeals, the parties
may (the US apparently proposed "may"
instead of "should") agree with the Ap-
pellate Body to extend the time-frame for
issuance of the Appellate Body report
beyond 90 days. Any such agreement
will be notified to the DSB by the parties
and the Chair of the Appellate Body.

• Municipal law
1. The meaning of municipal law is

to be treated as a matter of fact and there-

fore not subject to appeal.
2. The DSU does not permit the Ap-

pellate Body to engage in a "de novo"
review or to "complete the analysis" of
the facts of a dispute.

3. Consistent with Article 17.6 of the
DSU, it is incumbent upon Members en-
gaged in appellate proceedings to refrain
from advancing extensive and unneces-
sary arguments in an attempt to have
factual findings overturned on appeal,
under DSU Article 11, in a de facto "de
novo review".

• Advisory opinions
1. Issues that have not been raised

by either party may not be ruled or de-
cided upon by the Appellate Body.

2. Consistent with Article 3.4 of the
DSU, the Appellate Body shall address
issues raised by parties in accordance
with DSU Article 17.6 only to the extent
necessary to assist the DSB in making the
recommendations or in giving the ruling
provided for in the covered agreements
in order to resolve the dispute.

• Precedent
1. Precedent is not created through

WTO dispute settlement proceedings.
2. Consistency and predictability in

the interpretation of rights and obliga-
tions under the covered agreements is of
significant value to Members.

3. Panels and the Appellate Body
should take previous Panel/Appellate
Body reports into account to the extent
they find them relevant in the dispute
they have before them.

• “Overreach”
1. As provided in Articles 3.2 and

19.2 of the DSU, findings and recommen-
dations of panels and the Appellate Body
and recommendations and rulings of the
DSB cannot add to or diminish the rights
and obligations provided in the covered
agreements.

2. Panels and the Appellate Body
shall interpret provisions of the Agree-
ment on Implementation of Article VI of
the General Agreement on Tariffs and
Trade 1994 in accordance with Article
17.6(ii) of that Agreement.

• Regular dialogue between the DSB
and the Appellate Body

1. The DSB, in consultation with the
Appellate Body, will establish a mecha-
nism for regular dialogue between WTO
Members and the Appellate Body where
Members can express their views on is-
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sues, including in relation to implemen-
tation of this decision, in a manner unre-
lated to the adoption of particular re-
ports.

2. Such mechanism will be in the
form of an informal meeting, at least once
a year, hosted by the Chair of the DSB.

3. To safeguard the independence
and impartiality of the Appellate Body,
clear ground rules will be provided to
ensure that at no point should there be
any discussion of ongoing disputes or
any member of the Appellate Body.

Walker explained that the draft Gen-
eral Council decision was aimed “at seek-
ing workable and agreeable solutions to
improve the functioning of the Appellate
Body and to avoid deadlock come De-
cember.”

He said that “a solution to improve
the functioning of the Appellate Body can
only have effect if there is a functioning
Appellate Body for it to apply to.”

“So logically, the adoption of such a
General Council Decision should be ac-
companied by an instruction from the
General Council to the DSB to launch the
selection process to fill vacant positions
[in the AB],” the facilitator said.

The facilitator's recommendations
were apparently vetted by the US after it
proposed some changes before their an-
nouncement, said a trade envoy who
asked not to be quoted.

Members’ reactions

In response to the facilitator's report
and draft decision, many members – in-
cluding the European Union, Guatemala,
Brazil, Uruguay, China, Japan, Ecuador,
Benin on behalf of the African Group of
countries, Chad on behalf of the least-
developed countries, Mexico, South Af-
rica, Singapore, Indonesia, Russia, India,
Jamaica on behalf of the ACP Group of
countries, Switzerland, Argentina, Bar-
bados, Pakistan, Nigeria and Thailand –
said they would broadly approve the
changes.

These members – who spoke
favourably at the meeting in support of
the facilitator's recommendations – said
the selection process for filling six vacan-
cies at the AB must be started while dis-
cussing the improvements. They urged
the US to agree to the recommendations
so as to start the selection process.

However, the US Ambassador to the
WTO Dennis Shea delivered a long cri-

tique of the AB’s alleged failures and how
it had deviated from the provisions of the
DSU.

He acknowledged that “some
progress has been made through engage-
ment by Members and the efforts of the
Facilitator and others.  But we fail to see
convergence on how to ensure that those
limitations are respected going forward,
and what are the consequences for con-
tinued failure to adhere to those limita-
tions”.

“To find an appropriate and effec-
tive solution, it is imperative for Mem-
bers to engage in a discussion on how
we have come to this point,” Shea con-
cluded.

In short, the US chose to throw the
facilitator’s recommendations out of the
window, insisting instead that the root
causes for the alleged breaches commit-
ted by the AB must be addressed first
before considering any improvements,
said a trade envoy who asked not to be
quoted.

Referring to this US demand for ad-
dressing the root causes responsible for
the AB's alleged failures instead of en-
suring that the AB continues with its
work while making the appropriate
changes, Mexico reportedly said that
when a house is on fire, it is important to
stop the fire rather than dwell on the root
causes that led to the fire. (SUNS8999) ❐

GENEVA: The developed and several
developing countries at the WTO which
characterize themselves as “friends of the
system,” worried over the prospect of an
end to the moratorium on customs du-
ties on electronic commerce by the end
of this year, have sought an extension by
six months until the WTO's 12th Minis-
terial Conference, which will take place
in June 2020.

The “friends of the system” – which
include Switzerland, Australia, Norway,
New Zealand, Iceland, Chile, Colombia,
Costa Rica, Georgia, Hong Kong-China,
Mexico and Singapore among others –
have also sought a similar extension for
the moratorium on “non-violation and
situation complaints” (NVSCs) under the
WTO Agreement on Trade-Related As-
pects of Intellectual Property Rights
(TRIPS).

The two moratoriums will come up
for consideration at the WTO’s General
Council meeting on 11 December.

The “friends” chose to link the two
moratoriums on the assumption that a

“Friends of the system”seek
extension of e-commerce and
TRIPS moratoriums
A number of  WTO members have proposed that the current moratoriums
on customs duties on electronic transmissions and on “non-violation and
situation complaints” under the TRIPS Agreement – of  interest mainly to
developed and developing countries respectively – be extended until the
WTO’s next Ministerial Conference in June.

by D. Ravi Kanth

majority of developing and least-devel-
oped countries are seeking to continue
the moratorium on TRIPS NVSCs with-
out interruption, said a trade envoy who
asked not to be quoted.

At the General Council meeting on
15 October, the “friends” – which are all
members of the informal plurilateral
Joint Statement Initiative on e-commerce
– insisted that the two moratoriums must
continue without any change until the
WTO’s 12th Ministerial Conference,
which will be held in Nur-Sultan,
Kazakhstan.

In their proposal on the e-commerce
moratorium, the “friends” said that
“since 1998, WTO Members have peri-
odically taken decisions at Ministerial
Conferences to continue their practice of
not imposing customs duties on elec-
tronic transmissions.”

“Recognizing the potential implica-
tions on certainty and predictability for
business and consumers from the mora-
torium lapsing prior to the next Ministe-
rial Conference, we propose an extension
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of the moratorium until the 12th Minis-
terial Conference and to continue the
work under the Work Programme on
Electronic Commerce during this pe-
riod," they said.

The “friends”added that the mora-
torium “is without prejudice to Mem-
bers' right to impose internal taxes, fees
or other charges in a manner consistent
with WTO Agreements.”

The proposal called for the General
Council to adopt a decision to this effect
at its meeting in December, with the
“friends” saying they would submit a
draft decision “in the near future.”

Rethink of  moratorium

During an informal General Coun-
cil meeting earlier in October, the
“friends” had vehemently opposed a
joint proposal by South Africa and India
for a proper reconsideration of the mora-
torium (see TWE No. 687).

At the 15 October meeting, South
Africa's Ambassador to the WTO
Xolelwa Mlumbi-Peter emphasized “the
need to have a discussion on the work
programme and the moratorium on elec-
tronic commerce.”

She said that South Africa and India
in their joint paper had argued for “a re-
think of the moratorium on customs du-
ties on electronic transmissions in light
of the fact that prevailing realities have
changed drastically since the morato-
rium was introduced in 1998.”

“In this regard,” said Mlumbi-Peter,
“we argued that the debate on the con-
tinuation of the moratorium should be
driven by concrete facts and statistics.”

She said “the impact of the morato-
rium needs to be understood from a rev-
enue point of view and from a develop-
ment perspective.”

“We need to analyze the impact of
the moratorium on digital industrializa-
tion efforts of developing countries and
LDCs,” the South African envoy said.

She added that “fundamental ques-
tions around the scope and definition of
electronic transmissions, the revenue im-
plication of the moratorium and techni-
cal feasibility of imposing customs du-
ties on electronic transactions among oth-
ers have not been answered.”

“These are critical questions that will
inform decision making,” she main-
tained, pointing a finger at the “friends”
who refused to have a “structured dis-

cussion on mandated work, with some
Members giving attention to the
plurilaterals.”

Mlumbi-Peter said “the decision on
the moratorium on e-commerce must be
made on the basis of clear evidence and
concrete facts,” arguing that both India
and South Africa had sought “an inclu-
sive debate since new facts about the
implications of e-commerce are emerg-
ing.”

“It is clear from the information
available to us that the e-commerce
moratorium is asymmetrical for devel-
oping countries both from the revenue
point of view and because of the severe
negative impact on efforts of developing
countries towards digital industrializa-
tion,” she said.

She cited the United Nations Con-
ference on Trade and Development
(UNCTAD)’s Trade and Development Re-
port 2019 that “confirms a loss in fiscal
revenue of more than $10 billion globally
as a result of the moratorium, 95% of
which was borne by developing coun-
tries. Since this estimate is based on only
a small number of products and digitali-
zation is rapidly affecting an increasing
number of products, this estimate of for-
gone fiscal revenue could rapidly multi-
ply.”

“With the advent of Industry 4.0 and
3D printing technologies, the morato-
rium will erode the existing GATT bound
rates, which are typically higher in de-
veloping countries,” Mlumbi-Peter
maintained.

The existing literature and research
also unequivocally point out that devel-
oping countries would be bearing the
brunt of losses of revenue due to the
moratorium, she said.

She added that “the call for a deeper
discussion does not narrowly focus on
the revenue implications of the morato-
rium”, pointing out that the developing
countries are “more concerned about
broader trade and industrial policy im-
plications and the impact on our devel-
opment priorities.”

“Our [developing countries’] core
objective,” she said, “is to harness digi-
tal trade for our own development and
to have the policy space to promote our
digital industrial policies. Tariffs are an
important industrial policy tool and
should not be removed from the toolbox
without understanding its implications.
Members should have the discretion to

deploy this important tool based on their
developmental objectives.”

She said South Africa and India
would continue with their efforts “to
deepen the discussion and engage with
Members to further understand and ex-
amine the various dimensions of issues
surrounding the moratorium so that
Members can take a well-informed deci-
sion on the moratorium in December
2019.”

India and several other countries
joined South Africa to demand a detailed
and thorough discussion on the morato-
rium to consider all the issues.

However, the “friends” largely re-
mained indifferent to the joint proposal
from South Africa and India while seek-
ing an extension for the moratorium, ac-
cording to a trade envoy who asked not
to be quoted.

The “friends” want a permanent
moratorium at the WTO on customs du-
ties on electronic transmissions.

NVSC moratorium

In their proposal regarding the
moratorium on TRIPS non-violation and
situation complaints, the “friends” said
that “WTO members have periodically
taken decisions at Ministerial Confer-
ences to continue their practice of not
initiating non-violation and situation
complaints under the TRIPS Agree-
ment.”

Unlike with the e-commerce mora-
torium, on which they remain opposed
to any further discussion despite mount-
ing evidence of several negative impacts
on developing countries, the “friends”,
in their NVSC proposal, maintained that
“there is a need to continue discussing
this issue among the WTO Members
within the TRIPS Council.”

Therefore, “we propose an extension
of the moratorium until the 12th Minis-
terial Conference and to continue the
examination of the scope and modalities
for complaints of the types provided for
under sub-paragraphs 1(b) and 1(c) of
Article XXIII of GATT 1994 during this
period”.

Earlier, India along with several
other developing countries had spoken
about the negative impact that "NVSCs
in TRIPS can have on the regulatory

                          (continued on page 12)
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Financialization of development
lending carries new risks – report
A scheme to use securitization markets to fund international development
projects in developing countries would give rise to financial risks and
undermine national economic development efforts, cautions a new
report.

by Rick Rowden

A new report published by the Washing-
ton DC office of the Heinrich Böll Foun-
dation reviews the recent initiative be-
ing led by the G20 major economies and
their respective development finance in-
stitutions (DFIs), including the major
multilateral development banks (MDBs),
for the financialization of development
lending that is based on the stepped-up
use of securitization markets.

The report details how the initiative
goes beyond the Washington Consensus
reforms of the last few decades by call-
ing on developing countries to adopt
even farther-reaching degrees of finan-
cial liberalization on a new order of mag-
nitude. In what Prof. Daniela Gabor of
the University of West England, Bristol,
calls “the Wall Street Consensus”, such
reforms would involve a wholesale re-
organization of the financial sectors and
the creation of new financial markets in
developing countries in order to accom-
modate the investment practices of glo-
bal institutional investors.

The new report, “From the Washing-
ton Consensus to the Wall Street Consen-
sus”, describes the key elements of the
new initiative – specifically how
securitization markets work and how the
effort is designed to greatly increase the
amount of financing available for projects
in developing countries by attracting
new streams of private investment from
private capital markets.

The report introduces the basic logic
underpinning the initiative: to leverage
the MDBs’ current $150 billion in annual
public development lending into literally
trillions for new development finance. In
fact, the World Bank had initially called
the initiative “From Billions to Trillions”,
before finally calling it “Maximizing Fi-
nance for Development.”

While securitization can be useful for
individual investors and borrowers un-

der certain circumstances, the proposal
to use securitization markets to finance
international development projects in
developing countries raises a set of ma-
jor concerns. The report lists seven im-
portant ways in which the G20-DFI ini-
tiative introduces a wide range of new
risks to the financial systems in develop-
ing countries while undermining autono-
mous efforts at national economic devel-
opment.

Key risks

The key risks of securitization are:
• The inherent risk because

securitization relies on the use of the
“shadow banking” system that is based
on over-leveraged, high-risk investments
that are largely unregulated and not
backed by governments during financial
crises;

• The extensive use of public-pri-
vate partnerships, despite the poor track
record of PPPs, many of which have
ended up costing taxpayers as much as
if not more than if the investments had
been undertaken with traditional public
financing;

• The degree of proposed deregu-
lation reforms in the domestic financial
sector required of developing countries
would undermine the ability of “devel-
opmental states” to regulate finance in
favour of national economic develop-
ment;

• The degree of financial deregu-
lation required would also undermine
sovereignty by making the national
economy increasingly dependent on
short-term flows from global private
capital markets and thereby undermine
the sovereign power of governments and
their autonomous control of the domes-
tic economy;

• The uncertainty relating to gov-
ernance and accountability for the envi-

ronmental, social and governance stan-
dards associated with development
projects. Such accountability has been
fixed to traditional forms of public MDB
financing for development project loans,
but as future ownership of assets is com-
mercialized and financialized, fiduciary
obligations to investors may override ob-
ligations to enforce ESG implementation;

• The deepening of the domestic
financial sectors in developing countries,
as required by the initiative, can create
vulnerability as the size of the financial
sector grows relative to that of the real
sector within economies; and

• The privatization and commer-
cialization of public services, including
infrastructure services, as called for by
the initiative, has faced a growing back-
lash as reflected by the global trend of
remunicipalizations. The fact that the
securitization initiative is being pro-
moted in such a high-profile way by the
G20 and leading DFIs despite all of these
risks reflects an intensified contest be-
tween those supporting the public inter-
est and those supporting the private in-
terest.

The report also documents the rela-
tively minor degree of interest expressed
so far by global financial markets in the
initiative, suggesting it is not likely to
galvanize the trillions of dollars claimed
by its proponents.

It concludes by reviewing argu-
ments for the scaled-up use of traditional
public financing mechanisms and several
of the important ways in which this can
be done, including steps that could be
taken by G20 countries, DFIs and gov-
ernments.

The report is available at https://
us.boell.org/2019/10/11/washington-con-
sensus-wall-street-consensus      ❐

Rick Rowden recently completed his PhD in Eco-
nomic Studies and Planning from Jawaharlal
Nehru University (JNU) in New Delhi.
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Rapid financial globalization is due not
only to financial innovations but also to
choices made by national policymakers,
often with naïve expectations, trusting
promoters’ promises of steady net in-
flows of financial resources.

Rapid financialization has involved
fund or asset investment managers op-
erating internationally, managing assets
for transnational institutional and retail
investors and investing a growing share
of transnational financial assets. Even
retail investors are attracted by such fund
managers offering attractive alternatives
for investing in various asset markets,
including index funds.

To attract foreign institutional in-
vestments interested in capturing more
rents, they demand more favourable
terms and conditions, thus changing na-
tional financial systems. Successfully at-
tracting transnational finance thus lim-
its “emerging market” economies’
“policy space” to develop their econo-
mies.

Facilitating financialization

The enabling environment to attract
capital inflows typically allows them to
circumvent regulations and other insti-
tutional constraints. Deepening national
capital markets by relying on
transnational finance typically involves
“subordinate” or “dependent”
financialization.

This typically requires modifying
national financial systems to better serve
transnational finance and transitioning
from traditional banking to financial as-
set markets. Thus, developing countries
that open their capital accounts or en-
courage transnational portfolio invest-
ments become especially vulnerable.

In the early 2000s, after the 1997-98
Asian financial crises, the Group of Eight
(G8) major economies, supported by the
World Bank, International Monetary

Developing economies’ subordi-
nate financialization
Jomo Kwame Sundaram and Michael Lim Mah Hui explain how the
increasing openness of  developing countries to transnational capital
flows is constraining their scope for economic policymaking.

Fund (IMF) and Germany’s Bundesbank,
promoted local currency bond markets.
Soon, local currency bond markets in
Asia (ex-Japan) rose 10-fold from $836
billion in 2000 to $8.3 trillion in 2015.

It was claimed that deeper national
securities markets, especially local cur-
rency bond markets, would redress both
currency and maturity mismatches of
short-term foreign currency borrowings
by local banks and corporations. Such
markets were expected to reduce global
imbalances as countries with surpluses
would no longer need to recycle savings
in US financial markets.

However, a United Nations Confer-
ence on Trade and Development
(UNCTAD)-South Centre study argued
that local currency bond markets are
“double-edged”, addressing the risks of
currency mismatches for individual bor-
rowers while exacerbating the systemic
risks associated with the nation’s cur-
rency. When developing economies’ eq-
uity and bonds are largely foreign-held,
their currencies are more vulnerable.

New vulnerabilities

Increasing transnational integration
of national currency, financial and other
asset markets has transformed global fi-
nance and its dynamics, including the
roles, relations and room for manoeuvre
for emerging market and other develop-
ing economies:

• Currency markets are now less
influenced by international trade flows,
but increasingly by capital flows and,
when substantial enough, by the “carry
trade” of those borrowing in low-inter-
est-rate currencies to invest in high-in-
terest-rate currency assets, taking on ex-
change rate risk to gain from interest rate
arbitrage.

• Interbank money markets no
longer only reflect the demand for and
supply of central bank reserves, but also

the effects of central bank interventions
in currency markets to prevent excessive
appreciation or depreciation of national
currencies due to market perceptions of
erratic capital flows.

• With domestic financial condi-
tions linked to the vagaries of global fi-
nance and US interest rate decisions, sub-
ordinate financialization constrains gov-
ernments’ capacities to provide macro-
economic stability by trying to stabilize
aggregate demand, let alone undertake
countercyclical policy.

• Subordinate financialization
tends to promote the privatization of
public services by legitimizing the notion
that public goods  – education, health,
infrastructure  – can be better provided
by the private sector with finance from
capital markets. Development finance is
thus redeployed to ensure profits for pri-
vate finance, investors and companies.

Efforts to deepen national capital
markets have been backed by powerful
financial interests, domestic and foreign,
especially the major international finan-
cial institutions. Multilateral develop-
ment banks have been urging develop-
ing-country governments to get private
finance to fund development, social and
environmental initiatives.

Their message has shifted from
“working on finance”, to try to ensure
more resilient and robust development
despite international financial volatility
and instability, to “working with fi-
nance”. Meanwhile, institutional invest-
ment managers are expected to turn to
“impact investing” with supposedly ben-
eficial effects, such as green bonds, de-
velopment impact bonds and infrastruc-
ture bonds.

To make matters worse, there is no
international financial regulator, as all
regulation and regulators are national,
even in implementing Bank for Interna-
tional Settlements (BIS) standards. Both
the BIS and the IMF acknowledge cross-
border transmission of risks, but national
regulators focus on their national econo-
mies, leaving others more vulnerable
than ever. (IPS)      ❐

Jomo Kwame Sundaram, a former economics pro-
fessor, was United Nations Assistant Secretary-
General for Economic Development, and received
the Wassily Leontief Prize for Advancing the Fron-
tiers of Economic Thought. Dr Michael Lim Mah
Hui has been a university professor and banker,
in the private sector and with the Asian Develop-
ment Bank.
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OECD tax reform proposal could
be better
A proposal for what has been touted as the biggest shift in international
tax rules for a century still falls short of  ensuring fair corporate taxation.

by Anis Chowdhury and Jomo Kwame Sundaram

The Secretariat of the Organization for
Economic Cooperation and Develop-
ment (OECD) on 9 October published its
proposed “unified approach” to reform
international tax rules to address tax
challenges posed by digitalization.

Under current rules, there is little
chance of a company being taxed with-
out its physical presence in the country
concerned. Digitalization enables many
businesses to remotely conduct economic
activities affecting a national economy
without a direct physical presence.

The OECD proposal aims to ensure
that highly profitable large transnational
enterprises (TNEs), including digital
companies, pay tax wherever they gen-
erate profits from significant “consumer-
facing activities”.

“Consumer-facing” refers to any
role, service, technology or information
directed at customers, including sales
and marketing.

Hence, the proposal is principally
about allocating taxing rights to coun-
tries and jurisdictions where TNEs have
their markets and not only to countries
where products or services are produced
or where the TNEs are physically
present.

The proposal – open for public con-
sultation until 12 November – is in re-
sponse to the G20 request to the OECD
to find consensus solutions to tackle un-
der-taxation of TNEs in an increasingly
digitalized economy. The OECD is seek-
ing agreement in principle from the G20
by the end of January 2020 before pro-
posing more detailed rules.

The proposal

The OECD proposal includes a new
formula for “residual profits”, involving
taxing rights for countries when rev-
enues arise from sales in countries ex-
ceeding a certain level yet to be deter-
mined.

Pascal Saint-Amans, Director of the
OECD Centre for Tax Policy and Admin-

istration, has explained the proposed tax
rules using the following example.

If a company has a worldwide profit
rate of 35%, of which, say, 10% is “nor-
mal” or “routine” profit, then 25% will
be deemed “residual” profit.

An agreed percentage – say 20% of
the 25%, or 5% of global profit in the ex-
ample – will be reallocated to market ju-
risdictions according to their sales shares
or market size. So, if a country accounts
for 10% of a company's sales, it would
get taxing rights on 0.5% of the total prof-
its of the company.

These shares are open to negotiation.
But what is clear is that it would have to
be a formula-based solution to prevent
haggling over what counts as routine and
residual profit respectively.

If agreed, this would mark a key first
step in establishing one of the most sig-
nificant shifts in international taxation
since the 1920s.

Lacking ambition

Although billed as the most dra-
matic change to existing century-old in-
ternational tax rules, the OECD proposal
has been criticized for only tinkering at
the margins, “doing little to redistribute
profits from tax havens, and even less for
the lower-income countries that lose the
most to corporate tax abuse”, according
to the Tax Justice Network (TJN).

TJN's analysis shows that the OECD
reforms could end up reducing their tax
bases by 3%, while about four-fifths of
the taxes obtained will likely go to high-
income countries.

The biggest winners will be large
economies such as the US, the UK, Ger-
many, France, Italy and large develop-
ing economies like China and India.

Small economies, particularly the
small developing economies where the
TNEs locate their production, will lose
out. Small developing countries would
benefit more from a focus on employees
rather than market size.

The OECD’s Trade Union Advisory
Committee (TUAC) sees the proposal as
heading in the right direction by recog-
nizing unitary taxation as unavoidable
in an increasingly digitalized world
economy. But the TUAC considers the
proposed changes too timid, falling short
of what is needed to achieve fair and sus-
tainable taxation.

After all, the proposal is limited to
“consumer-facing” businesses with some
carve-outs yet to be decided, excluding
pure “business to business” (B2B) trans-
actions and extractive industries. Its im-
pact on finance is also unclear as while
some may be largely B2B, “business to
consumer” (B2C) transactions invariably
figure to some extent.

The Independent Commission for
the Reform of International Corporate
Taxation (ICRICT) recognizes that the
OECD proposal moves beyond the re-
strictive arm's length principle (ALP). It
also appreciates the intention to stem the
“race to the bottom”due to tax competi-
tion by providing a floor with a global
minimum corporate tax.

But the ICRICT laments that the pro-
posal falls short of adopting the unitary
enterprise principle for all TNE profits,
also advocated by many developing
countries (led by the Washington-based
G24 caucus of developing countries in
the Bretton Woods institutions) and civil
society.

The ICRICT also recommends a glo-
bal minimum corporate tax rate of 25%.

The ICRICT is also concerned about
the proposal to separate “routine” from
“residual” profits, with only the latter
subject to formulary apportionment, and
that the proposal relies only on sales to
determine the distribution of taxable
profits.

The proposal to only allocate a small
fraction of residual profits based on for-
mulary apportionment will mean that
the ALP will still guide allocation of the
vast bulk of a company's profits.

Thus, the OECD proposal will not
stop transfer pricing as TNEs can still
shift “routine” or normal profit, as has
long happened.

Meanwhile, concerns remain about
the scope and extent of the current re-
form process and whether it will be wa-
tered down by pressures from TNEs and
some influential governments. Key is-
sues will include how much profits will
be drawn from sales and the threshold
for routine profits.

  OPINION    Taxation
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Greater tax transparency is needed
for informed discussion of such reforms.
Currently publicly available data on
TNEs' country-by-country reporting fall
short of what is needed by countries to
be able to assess the likely impacts of the
proposal.

While the process has become more
inclusive, the credibility of the OECD as
the appropriate body leading such work
remains moot, and much still needs to
be done to ensure more effective partici-
pation and representation of developing
countries.

Worryingly, before its announce-
ment, the proposal was discussed on 1
October behind closed doors by OECD
member states participating in the OECD
Task Force on the Digital Economy. A
French economic ministry official also

revealed that the principles of the uni-
fied approach were decided by ministers
from the G7 leading industrial countries
in Chantilly in July. Such G7 and OECD
influence gives cause for concern about
biases inherent in the proposal.

Creating a fairer international tax
architecture requires multilateral discus-
sions well beyond current processes, and
should be led by the United Nations sys-
tem, the only forum where all countries
are represented equally. (IPS)      ❐

Anis Chowdhury, Adjunct Professor at Western
Sydney University and the University of New South
Wales (Australia), held senior United Nations po-
sitions in New York and Bangkok. Jomo Kwame
Sundaram, a former economics professor, was
Assistant Director-General for Economic and So-
cial Development at the UN Food and Agriculture
Organization (FAO), and received the Wassily
Leontief Prize for Advancing the Frontiers of Eco-
nomic Thought in 2007.

The majority of the world population live
with austerity cuts and see their living
standards deteriorating. World leaders
must reverse this trend.

Since 2010, most governments in
both high-income and developing coun-
tries have been implementing austerity
policies, cutting public expenditures.
Surprisingly, this trend is expected to
continue at least until 2024, according to
a global study recently published by the
Initiative for Policy Dialogue at Colum-
bia University, global trade unions and
civil society organizations.

Austerity has become "the new nor-
mal."

Based on International Monetary
Fund (IMF) fiscal projections, the study
finds that a new fiscal adjustment shock
will start in 2020. By 2021, government
expenditures as a share of gross domes-
tic product (GDP) will be declining in 130
countries, nearly three-fourths of which
are in the developing world. The reach
of austerity is staggering: nearly 6 billion
persons will be affected by 2021.

How are governments cutting their
budgets and implementing austerity re-
forms?

Austerity “the new normal”
Millions are bearing the ruinous impacts of  a worldwide turn to fiscal
austerity.

by Isabel Ortiz and Matthew Cummins

In practice, the most commonly con-
sidered adjustment measures in 2018-19
include:

• pension and social security re-
forms (in 86 countries);

• cutting or capping the public sec-
tor wage bill, including the number and
salaries of teachers, health workers and
civil servants delivering public services
(in 80 countries);

• labour flexibilization reforms (in
79 countries);

• reducing or eliminating subsi-
dies (in 78 countries);

• rationalizing and/or further tar-
geting social assistance or safety nets (in
77 countries);

• increasing regressive consump-
tion taxes, such as sales and value-added
taxes (in 73 countries);

• strengthening public-private
partnerships (PPPs) (in 60 countries);

• privatizing public assets/services
(in 59 countries); and

• healthcare reforms (in 33 coun-
tries).

All of these measures have negative
social impacts. As a result, in many coun-
tries, older persons have lower pensions;

there are not sufficient teachers, medical
and care staff, and the quality of public
services suffers; there are less jobs, and
people work under more precarious con-
ditions; prices increase while wages are
stagnant; and the low and middle classes
are squeezed and under pressure.

Alarming

In perspective, the macroeconomic
and fiscal choices made by governments
over the last decade are alarming.

The G20 leading economies alone
committed $10 trillion to support the fi-
nancial sector in response to the global
financial crisis, and then passed the costs
of adjustment to populations, with mil-
lions of people being pushed into pov-
erty and lower living standards.

The worldwide drive towards aus-
terity or fiscal consolidation can be ex-
pected to aggravate the growth and em-
ployment crisis and diminish public sup-
port at a time of high development needs,
soaring inequalities and social discon-
tent.

Austerity is also being used as a Tro-
jan horse to induce "Washington Consen-
sus" policies to cut back on public poli-
cies and the welfare state. Once budgets
are contracting, governments must look
at policies that minimize the public sec-
tor and expand private sector delivery,
including PPPs.

There are clear winners and losers
from this renewed Washington Consen-
sus, and governments must effectively
assess and question these policies.

Austerity and budget cuts do not
need to be "the new normal." There are
alternatives, even in the poorest coun-
tries.

Governments can find additional fis-
cal space to fund public services and de-
velopment policies through at least eight
options, which range from increasing
progressive tax revenues, cracking down
on illicit financial flows, improving debt
management and using fiscal and foreign
exchange reserves, to adopting more ac-
commodative macroeconomic frame-
works, re-prioritizing public expendi-
tures and – for lower-income countries –
lobbying for greater aid. All these options
are endorsed by the United Nations and
the international financial institutions.

It is time for world leaders to aban-
don the myopic scope of macroeconomic
and fiscal policy decisions that benefit
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few and, instead, look for new fiscal
space and financing opportunities to fos-
ter a robust global recovery and the
achievement of long-term global pros-
perity for all. (IPS)      ❐

Isabel Ortiz is Director of the Global Social Jus-
tice Program at Joseph Stiglitz's Initiative for
Policy Dialogue at Columbia University, former
Director at the International Labour Organiza-
tion (ILO) and UNICEF, and former senior offi-
cial at the UN and at the Asian Development Bank.
Matthew Cummins is a senior economist who has
worked at UNDP, UNICEF and the World Bank.

(continued from page 7)

policy space of Members, on TRIPS
flexibilities as well as increasing the com-
plexity in interpreting the TRIPS provi-
sions."

"It can not only have a chilling effect
on Members' exercise of their [intellec-
tual property] regimes but also severely
restrain ability of Members to achieve
other public policy objectives," India said.

Further, India and other developing
countries had consistently maintained
that "the absence of NVSCs in the TRIPS
context does not in any manner threaten
or dilute the enforceability of TRIPS-re-
lated rights and obligations."

China had also maintained that "the
non-violation and situation complaints
should not be applicable under the TRIPS
Agreement."

In contrast, the US and Switzerland,
whose companies dominate the global
pharmaceutical industry, have repeat-
edly called for discontinuing the mora-
torium on TRIPS NVSCs.

At the General Council meeting,
South Africa maintained that "members
remain divided on the question of
whether non-violation and situation
complaints should apply to the TRIPS
Agreement at all or whether the applica-
tion of these types of complaints should
be subject to certain modalities."

The South African trade envoy ex-
pressed concern over the NVSC remedy
that would “have the effect of expand-
ing existing TRIPS obligations or reduce
flexibilities that Members currently
have."

In short, the "friends" have now
brought a linkage between the two mora-
toriums that would be finally decided at
the 12th Ministerial Conference in all
likelihood, said trade envoys who asked
not to be quoted. (SUNS9002)       ❐
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THE multilateral trading system centred in the
World Trade Organization (WTO) faces no less
than an existential threat stemming from the
United States’ blocking of new appointments to
the WTO’s Appellate Body (AB) – a standstill
which could effectively paralyze the entire
mechanism for resolving trade disputes between
countries.

While the US stance has been seen as a
means to force through a reshaping of the WTO
in Washington’s own interests, it has also cast a
spotlight on longstanding flaws in the WTO
dispute settlement system. As this paper points
out, dispute panels and the AB have in several
cases been perceived as unduly altering the ISBN: 978-967-0747-35-4        68 pages

balance of WTO member states’ rights and obligations, often to the detriment of developing
countries.

The priority now, asserts the paper, is to “call the US bluff” and address the AB
impasse at the highest political decision-making level of the WTO. Separately, a review of
the WTO dispute settlement regime, which is long overdue, should be undertaken in order
to ensure that the system enshrines principles of natural justice.

by Chakravarthi Raghavan
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A David and Goliath struggle for the 21st century
Skewed national and international laws and policies have ushered in an era of  increasing corporate impunity.

Affected communities and social movements are pushing for binding global rules that will instead enshrine the
primacy of  human rights over corporate profit.

by Brid Brennan and Gonzalo Berrón

Transnational corporations (TNCs) have accumulated tremen-
dous economic and political power in recent decades. Today
TNCs play a vastly outsized and largely unwelcome role in
the formation of the hegemonic narratives that shape our po-
litical and economic lives. As nation states’ capacities to de-
fend the public interest have been eroded, corporate power
has fewer and fewer checks on its excesses and almost no ac-
countability for wrongdoing.

The causes of this surge in TNC power are multiple. This
article will focus on TNCs as global actors, the structures and
mechanisms that grant them impunity for wrongdoing, and
the deepening and widespread popular resistance to TNC
extractivism and destruction of the planet. The article will de-
scribe some of the geopolitical dimensions of TNC power, no-
tably the European Union’s role as a guardian of this power. It
will also briefly discuss the multiple strategies of resistance to
this asymmetry of power – TNCs vs the State and vs the People
– and will explain the key battleground at the United Nations
Human Rights Council (UNHRC) and the drive to create a
“legally binding instrument on transnational corporations and
other business enterprises with respect to human rights”, which
is entering a crucial negotiating phase.1

What is corporate power?

Chilean President Salvador Allende’s speech at the UN
General Assembly in December 1972 described how huge
“transnational” corporations were waging war against sover-
eign states and were “not accountable to or regulated by any
parliament or institution representing the collective interest
… In a word, the entire political structure of the world is being
undermined”. His words, referring to destabilizing and inter-
ventionist activities by large US corporate interests, were an
early acknowledgement of the threat posed by recent incarna-
tions of corporate power.2

Less than a year later, Allende was deposed in a CIA-sup-
ported coup and replaced by the brutal dictatorship of Augusto
Pinochet. Chile was involuntarily reshaped as the laboratory
for neoliberal corporate rule and power.

Decades of destructive and predatory operations of TNCs
on all continents have been well documented: from mineral
and oil extraction, land and ocean grabs, and deforestation to
takeovers of public services and high-risk financial specula-
tion. During this time, US and European (and increasingly
Brazilian, Russian, Indian, Chinese and South African) TNCs
have maintained and safeguarded dominance over the re-
sources of the Global South.3

Business has largely continued as usual for the big banks
in the time since the global financial crisis. TNC crimes have
persisted and justice remains out of reach. A far-from-exhaus-
tive list includes: Rana Plaza, Bangladesh; destruction around
the Doce River in Brazil; the Marikana massacre of 36 miners
at the Lonmin platinum mine in South Africa; brutal attacks
on the communities of Standing Rock, US; the role of Euro-
pean arms corporations in fuelling the wars in the Middle East,
and the increasing role of privatized military and security cor-
porations in the securitization of the EU’s border regime and
the detention of migrant and refugee peoples.4

How does corporate power work?

The Global Redesign Initiative (GRI) launched by the
Davos World Economic Forum5 is just one example of a con-
certed effort to put TNCs and other private interests at the heart
of political and multilateral processes, underpinned by the
belief that deregulation, privatization and competitive endless
growth is the only framework for any economy, even at the
cost of peoples, workers and environmental rights (often re-
ferred to as “neoliberalism”).

And even as financial crises drew wide attention to the
power of financial and other corporations (e.g., in the agricul-
ture and commodities sector), less scrutinized were the ways
in which national and international law have been skewed in
favour of capital and transnational corporations. As Juan
Hernandez Zubizarreta wrote, “the reinterpretation of legis-
lation in favour of capital and transnational corporations and
the regulatory asymmetry this causes vis-a-vis the rights of
the unprotected majorities are undermining the rule of law,
the separation of powers and the very essence of democracy”.6

The development of the World Trade Organization (WTO)
and the proliferation of free trade agreements (FTAs) and in-
ternational and bilateral investment agreements in recent de-
cades have ushered in an era of global corporate rule. Many of
these agreements also carry the now notorious investor-state
dispute settlement (ISDS) mechanism, which allows corpora-
tions to use international arbitration courts to sue nation states
for alleged discriminatory policies, for perceived loss of prof-
its or for adjustments to contracts. The financial penalties in-
volved can be catastrophic for many states.7

Hard protection for corporate interests gives TNCs greater
powers than many states, compounding the wealth disparity
– the annual revenues of Walmart, Shell and ExxonMobil, for
example, are larger than the gross domestic product of coun-
tries such as Austria, South Africa and Venezuela.8
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Corporations have also gained immense leverage through
the policies of the global financial institutions, the International
Monetary Fund (IMF) and World Bank. Similarly, immense
tax breaks and elaborate mechanisms that facilitate tax avoid-
ance and tax evasion have worked to TNCs’ advantage. Over-
all, current data suggest global annual tax losses of $500 bil-
lion or more, representing over 20% of corporate tax revenues.9

Corporate economic and political power has also expanded
and consolidated through processes of mergers and acquisi-
tions. The mega-mergers of Bayer-Monsanto, China National
Chemical Corporation (ChemChina)-Syngenta and DuPont-
Dow grant three corporations virtual control of global seeds
and agrochemicals.10

The EU – between corporate power and corporate
capture

The asymmetrical nature of corporate power is rarely more
visible than in the institutions and practices of the EU, where
it is manifested in the corporate capture of policymaking; in
the widespread “revolving doors” practice where EU and other
government officials take up high-level corporate functions on
leaving office; in the easy and regular access to EU officials
enjoyed by corporate leaders and lobbyists; and in the intense
lobbying activities of TNCs at both EU and national levels.
There is deep resistance to implementing a compulsory lobby
register. This preferencing of corporate interests is also reflected
in the EU’s defence of European corporations around the world,
and in its aggressive push for far-reaching trade and invest-
ment agreements that favour corporate interests.

Powerful associations represent corporate interests in the
EU, sometimes on a sectoral basis (e.g., European Services
Forum) and sometimes multisectorally (e.g., Round Table of
Industrialists or Business Europe). These corporate forums,
with their concentration of economic power, also leverage po-
litical power and influence as they have easy access to EU offi-
cials and policymakers at the EU and national levels. EU mem-
ber states end up acting as conduits for corporate interests
through the European institutions (the Council of the Euro-
pean Union, the European Council, the EU’s Committee struc-
ture), as documented in a recent report by Corporate Europe
Observatory.11

Like the US, the EU has been hostile to recent initiatives
for binding regulations on TNCs, undermining its claims to
be a defender and proponent of human rights and the public
interest. On the floor of the UN Human Rights Council, the
EU has staunchly defended corporate interests in the context
of recent work towards a binding treaty on TNCs and human
rights. The EU’s spokesperson uses language and messaging
that parallels the ideas of the International Chamber of Com-
merce (ICC) and the International Organization of Employ-
ers. The individual member states have remained remarkably
quiet since the vote in 2014 that led to the current process to-
wards a treaty on TNCs and human rights, when every Euro-
pean member state on the UNHRC voted against the process.
The EU’s positioning at the UNHRC is described in The EU
and the Corporate Impunity Nexus, a report by the European

Network of Corporate Observatories.12

In her book Shadow Sovereigns, Susan George describes the
opaque but politically powerful modus operandi of TNCs and
corporate capture as we see in the EU: “It’s not just their size,
their enormous wealth and their assets that makes the TNCs
dangerous to democracy. It is also their concentration and co-
hesion, their cooperation and capacity to influence, infiltrate
and in some areas virtually replace governments.”13

Why is corporate power a problem?

The reorientation of national and international law to
favour capital and TNCs has compounded power asymme-
tries, undermining the rule of law and the primary role of the
state in the protection of human rights, and allowing corpora-
tions to operate free from regulatory control and with almost
total impunity.

Throughout the past four decades, TNCs’ activities have
deeply and destructively affected countries and peoples all over
the world, as documented in the cases submitted to the People’s
Permanent Tribunal in sessions on European TNCs in Latin
America (2006-10) and on TNCs in mining and land grabs in
Southern Africa (2016-18).14

At the same time, resistance, particularly from the com-
munities affected by TNC activities, has grown and there have
been significant initiatives to address violations of human
rights and increasing corporate impunity.

Within the UN, the Centre on Transnational Corporations
(UNCTC) was established in 1975, and sought to establish a
framework of accountability for TNCs in relation to human
rights. But the UNCTC was closed down in 1993 by UN Secre-
tary-General Boutros Boutros-Ghali at the insistence of the US.
UN efforts resumed when Secretary-General Kofi Annan
launched the Global Compact with TNCs at the January 1999
World Economic Forum. But without hard rules, the Global
Compact’s self-regulation framework and voluntary guidelines
have failed to stop corporate impunity.

Work on another self-regulation framework was initiated
in July 2005, when Annan appointed John Ruggie as Special
Representative to address the widening gap between the rule
of law and the daily operations of TNCs. Ruggie’s work re-
sulted in the UN Guiding Principles (UNGPs) endorsed by the
UNHRC in 2011. The EU and its member states have pushed
hard to implement the UNGPs. But as evidence from all over
the world – including Europe – demonstrates, the UNGPs are
failing to address the core of the problem. Their failings are
obvious; voluntary corporate social responsibility (CSR) is not
an adequate approach to tackle the current scale of corporate
crime and impunity.15

Challenges to corporate power?

The communities affected by the operations of TNCs are
central to efforts to address the asymmetry of corporate power
versus states and citizens, and in launching a campaign for a
binding treaty on TNCs and human rights. The campaign was
established as the Global Campaign to Reclaim People’s Sov-
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ereignty, Dismantle Corporate Power and Stop Impunity (of-
ten referred to simply as the Global Campaign) – a conver-
gence of affected communities, social movements and diverse
sectors, 250 internationally16 – in 2012, with further broad sup-
port mobilized jointly with the Treaty Alliance, which was set
up in 2014.

From the 1970s onwards, affected communities have been
the first line of defence of human rights and the environment
in response to TNC activities. Iconic cases of resistance are those
relating to Union Carbide in Bhopal, India; Rana Plaza,
Bangladesh; Chevron-Texaco in the Ecuadorian Amazon; Shell
in the Niger Delta region (Ogoniland), Nigeria; Lonmin in
Marikana, South Africa; and most recently, Vale in Mariana
and Brumadinho, Brazil.

The Global Campaign arose in the context of resistance
campaigns of social mobilization and protest against the mega-
institutions of corporate power and neoliberal globalization:
the WTO, the IMF and the World Bank.

Several binding legal and juridical initiatives are being
established in various parts of the world to address the power
of corporations in specific countries. Some are already in place,
such as the Binding Law on Due Diligence in France and the
Right to Say No legislation (based on the principle of free prior
informed consent) which has been given juridical status in a
recent ruling by the High Court of South Africa.17

The UNGPs and voluntary self-regulation for TNCs have
proved unfit for purpose and have been roundly rejected by
affected communities. Instead, affected communities are in-
sisting that new international, legally binding rules for TNCs
and human rights are urgent, necessary and possible.18

What next?

Given the failure of corporate self-regulation and corpo-
rate social responsibility to rein in the power and impunity of
TNCs, some UN member states are again working towards
binding regulation. Ecuador, with the support of South Af-
rica, submitted a resolution to the UNHRC in June 2014. This
historic resolution was narrowly carried,19 and led to the cre-
ation of an open-ended intergovernmental working group
(OEIGWG) mandated “to put in place a legally binding in-
strument on transnational corporations and other business
enterprises with respect to human rights”.20

In the intervening years, the preparatory work on the treaty
brought three key groups to the floor of the UNHRC: the mem-
ber states; social movements and affected communities; and
corporate representatives such as the International Chamber
of Commerce and the International Organization of Employ-
ers.

The process towards the treaty has advanced significantly
in the relatively short time since 2014. In October 2018, the
chair of the working group, Ecuadorian Ambassador Luis
Gallegos, presented a “zero draft” of the treaty, paving the way
for substantive negotiations. Ninety-six member states partici-
pated in the fourth session of the working group.

Parliamentarians have also mobilized at national and in-
ternational levels. Some 350 legislators from the Global South

and Europe have signed on to the Global Interparliamentary
Network in support of a binding treaty and are active at na-
tional level urging governments to engage constructively and
proactively in the process of negotiation.

The convergence of movements and networks in the Glo-
bal Campaign is engaged in sustained activities at national
and regional levels. When the UN working group meets in
Geneva each year, the Global Campaign engages in a Week of
Peoples Mobilization, with work both inside the UN build-
ings and outside to raise awareness of the process and to en-
gage with the public, media and policymakers. This strategy
has been crucial in ensuring the treaty process has remained
on track and progressed to negotiation stage.

The Global Campaign, in broad consultation with affected
communities, movements and experts from across the world,
has also developed and submitted its own proposal for a treaty.
This proposal text, “Treaty on Transnational Corporations and
their Supply Chains with regard to Human Rights” (2017),
advocates for a robust and ambitious treaty that includes: di-
rect binding obligations on TNCs; extraterritorial obligations
of states; primacy of human rights over trade and investment
agreements and the conditionalities of the international finan-
cial and trade institutions (e.g., the IMF, World Bank and WTO);
state cooperation on the operations of TNCs along their entire
supply chains; an international tribunal on TNCs and human
rights; and mechanisms of enforcement and the rights of af-
fected communities.21

The treaty process will continue to face challenges. The
global rise of authoritarianism and the rollback of democratic
processes and displacement of democratic governments, as in
Latin America and Asia, will likely have negative conse-
quences. The EU member states will continue to threaten to
withdraw from the process.

But movements will also continue to engage in shaping
the content of the treaty. The Global Campaign, together with
the Treaty Alliance, are working to ensure governments ac-
tively engage in the fifth session of the working group in Oc-
tober 2019, to keep pressure up for a robust treaty that will
deal effectively with the impunity of TNCs and provide ac-
cess to justice for affected communities.

Nobody underestimates the challenges that lie ahead.
Neither governments nor people’s movements have been here
before. Preparing and realizing any treaty is a colossal under-
taking – but a treaty that addresses the concentrated power of
TNCs with respect to their obligations on human rights is prob-
ably among the most challenging.

Transnational corporate power is formidable. Their influ-
ence casts a long shadow. Sustained political will and active
participation and courage from governments will be crucial to
turning back the juggernaut of mega-corporate power and es-
tablishing a new international legal regime that gives primacy
to human rights over corporate profit and corporate crime.

And this time, an organized movement, determined and
global, will be a key factor in shifting the balance of forces and
moving governments forward in this historic moment.        ❐

This article is reproduced from the website of the Transnational Institute
(TNI, www.tni.org), an international research and advocacy institute com-
mitted to building a just, democratic and sustainable planet.
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