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HUMAN RIGHTS COUNCIL REVIEWS SPECIAL PROCEDURES, EXPERT ADVICE

By Kanaga Raja, Geneva, 4 October 2006



The UN Human Rights Council on Tuesday heard presentations by facilitators on the review of the mandates and mechanisms of the Special Procedures, a future expert advice body and the complaint procedure.

The discussions in the Council were in relation to operative paragraph 6 of General Assembly resolution 60/251, which mandates the Council to review, and where necessary, improve and rationalize the system of Special Procedures, expert advice and a complaint procedure inherited from the former Commission on Human Rights.

During the debate following the presentation by the facilitators, many speakers, with regards to the review of mandates, pointed to the necessity of striking a balance between civil and political rights with economic, social and cultural rights; and a need for improved financing and enhanced support to the Special Procedures by the Office of the High Commissioner for Human Rights.

With reference to future expert advice, the speakers said that it was important to establish a clear role for a professional group of independent experts, which should only undertake studies or initiatives that were directly requested from it by the Council. The future of the expert advice should focus on thematic issues and its work should be of practical benefit
to all UN Member States.

On the complaint procedure - 1503 Procedure - Member States saw the merits of maintaining its confidentiality clause. Such a complaint procedure should address allegations of gross and systemic human rights violations, and to encourage the cooperation of countries concerned through constructive dialogue.

In presenting his progress report, the facilitator on the review of mandates, Tomas Husak of the Czech Republic, said that there had been three rounds of informal consultations. It was felt that the Special Procedures, serving as independent experts or as their working groups, were an essential instrument for the protection and promotion of human rights, while monitoring the thematic issues on a global scale as well as the situations in particular countries.

He said that further recommendations addressed the needs of improving the submission of information, providing for invitations and acceptance of requests to visit, fulfilling recommendations, and enabling follow-up.
Delegations had pointed out the universality of human rights, and the necessity of striking a balance between civil and political rights with economic, social and cultural rights, as well as the need for improved financing and enhanced support for the Special Procedures by the Office of the High Commissioner for Human Rights.

Some participants, while emphasizing the role of thematic procedures, drew attention to eventual additional thematic priorities and called for a greater synergy between these and the Council, including through standardization of their working methods. The endeavours, Husak stressed, were driven by the aim of improving the prevention of violations of human rights and the protection of their victims around the world.

The facilitator on the future expert advice body, Mousa Burayzat of Jordan, said the review of expert advice was an evolving process. First, he had conducted inclusive consultations and had produced a preliminary paper. He had then solicited reactions from States. He highlighted some of the points in the preliminary paper on which the Council should focus on.

He said that four options for the new name of the expert body had been explored: Expert Body; Advisory System of Experts; Advisory Commission on Human Rights; and Human Rights Commission.

As to its structure, the options being discussed included a single well-defined formal structure; a plural, less formal or informal structure; or a roster of experts. The issue of size was still being discussed, ranging from as small as 8, to maintaining the same size as the former Sub-Commission, with 26 members. Both the option of elections being done
exclusively by the Council or giving some role in elections to the High Commissioner for Human Rights and the UN Secretary-General had been contemplated.

As to the eligibility of experts, he said that the criteria should be defined, but it was agreed that those experts should be independent, highly qualified and specialized. Regarding its mandate, the discussions had treated all options, from a broad and general one, to a narrow and somewhat focused mandate. Similarly, a number of different relationships with the Council, including autonomous, semi-independent, or with Council oversight had been contemplated.

With regard to involvement in the Universal Periodic Review, Burayzat said that the mechanism could be undertaken by the Council only, with the assistance of expert advice, or be accomplished by experts only. On the functions of the expert body, the discussed options included advice without legislative role; studies to deal with thematic issues only; studies including country studies; norm-setting; preparing the scene for the Council and ensuring coherence with the human rights regime; legislative function;
or some or all of the above.

The facilitator on the review of the complaint procedure, Blaise Godet of Switzerland, said that the 1503 Procedure had constituted a useful basis for the Working Group's deliberations.

The consultations had allowed the facilitator to identify the areas that needed to be focused on, as well as to envisage possible options with regard to the reform of the complaint procedure. For example, the series of criteria which had to be established in order for complaints to be received, according to the 1971 resolution of the Sub-Commission - only communications that revealed flagrant and systematic violations, and for which credible evidence could be established, could be considered.

In contrast, Godet said, the issue of exhausting domestic channels of appeal sparked diverging opinions among States. Whereas some considered that criteria irrelevant in cases of flagrant and systematic violations – which in themselves indicated a likely absence of the rule of law - others were in favour of the strict application of this criteria.

With regard to the different stages of the mechanism - the initial examination of complaints by a group of experts and subsequent review by groups of States - that issue did not appear to raise any objections. However, the amount of time that the procedure had taken in the past had been judged to be too long, and ways should be explored so that complaints of human rights violations could be assessed within a reasonable timeframe.

A number of delegations had insisted on the necessity of adopting a holistic approach to the 1503 Procedure, and had expressed the fear that the complaint procedure should not duplicate the work of other mechanisms, such as the Special Procedures or the treaty bodies, Godet said.

A range of countries and non-governmental organizations spoke during the debate on the future of the Special Procedures, expert advice and the complaint mechanism.

Finland, speaking for the European Union, said the review process should equip the Human Rights Council with the most effective set of tools for fulfilling its mandate to protect and promote human rights. In the review of the Special Procedures, it was important to identify ways to further strengthen and improve them, in particular, the capacity and effectiveness of the system to effectively protect victims of human rights violations.

An effective independent expert advice function should serve the purpose of broadening and deepening the Council's debates on specific human rights issues, and providing the expertise and guidance that would improve the quality of its decisions. The Council should consider drawing on expert advice in new ways, and various options should be explored in that regard. There was also a need, in the framework of the Council, for a complaint mechanism that addressed and responded in an efficient and timely manner to
gross and systematic human rights violations in any part of the world, Finland said.

Ambassador Masood Khan of Pakistan, speaking for the Organization of Islamic Conference, said that mandate holders should be elected taking full account of all regions, impartiality, expertise, and cultures, as well as of the different legal systems. 

There should be norms of accountability and guidelines for media interaction and country visits contained in a manual of operations.

The role of the expert advice body should be to act as a think tank, and be subsidiary to the Council. Its composition should reflect equitable geographical representation, and Council members should elect its members from their own nationals. The work of the expert body should be normative - including studies and reports - but not legislative. It should offer research and analysis at the request of the Council. Confidentiality should
remain a main feature, and the capacity and needs of the country under review should also be borne in mind, Pakistan said.

Saudi Arabia, for the Asian Group, said the pace of the Working Group on the review of mandates, as compared to the one dealing with the Universal Periodic Review, had been slow, and it should pick up speed.

The Asian Group felt that the mechanisms of the human rights system were of crucial importance in promoting and protecting human rights. The Special Procedures thus shouldered a heavy responsibility to ensure that at all times they fulfilled their mandates with the highest standards of independence, impartiality, objectivity, lack of politicization, and taking a non-adversarial approach.

Closer attention should be paid to capacity-building and the technical assistance needs of developing countries whose cases were being considered under the complaints procedures, upon their request and based on their needs assessment. An expert advice mechanism should advise the Council on the whole range of human rights issues. It should also provide input upon request to the Council in the form of studies, reports, and its work should focus only on thematic issues, the Asian Group said.

China, speaking for the Group of Like-Minded States, said that the most serious flaw - which was based on selectivity and which had led to the greatest amount of politicisation - was the country mandates that had proliferated under agenda item 9 of the former Commission on Human Rights. There were a number of reasons that compelled the Like-Minded States to make the case for considering removing all country-specific mandates from the agenda of the Council. China also said that most States had expressed their
desire to maintain the confidentiality of the 1503 Procedure. That confidential procedure, with some improvements, would help adequately deal with gross and systematic violations of human rights and could make recommendations thereon.

Algeria, speaking for the African Group, said with regard to the Special Procedures that it was important to ensure a proper balance between economic, social and cultural rights, and civil and political rights within the mandates. All Special Procedures should be rationalized, avoiding or eliminating overlapping and duplication between the different mandates whenever possible and necessary.



The African Group considered that the Sub-Commission had played an important role in the protection and promotion of human rights, both in normative and institutional terms. The expert body replacing the Sub-Commission should be a subsidiary body to the Human Rights Council, charged with reflection, analysis and expertise. Its studies, reports and recommendations should be submitted to the Council. The new body would have to play a promotional role in the progressive development of human rights principles; it should not deal with any country-specific situations.

Amnesty International, in a joint statement with the World Organization against Torture, International Federation of Human Rights Leagues, Association for the Prevention of Torture, Human Rights Watch, International Service for Human Rights and Lutheran World Federation, said the central contribution of the Special Procedures to the work of the Council had been illustrated in interactive dialogues, which should be built on further. The mission and follow-up reports of the Special Procedures identified concrete steps to be taken to strengthen human rights protection. 
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