South-North Development Monitor (SUNS) #7003 Thursday 23 September 2010

 

Israel, Hamas probes into Gaza conflict inadequate, says UN

Geneva, 22 Sep (Kanaga Raja) -- A United Nations Committee of Independent Experts has criticised both the government of Israel and the Hamas for failing to undertake independent and credible investigations into allegations of serious violations of international humanitarian law and international human rights law during the Gaza conflict (27 December 2008 to 18 January 2009).

 

The Committee has highlighted its findings in a report (A/HRC/15/50), which is expected to be presented to the Human Rights Council on 27 September.

 

The three-member Committee was established by the Council earlier this year to monitor and assess any domestic, legal or other proceedings undertaken by both the government of Israel and the Palestinian side in light of allegations of serious violations of international humanitarian law and international human rights law that was raised last September by the United Nations Independent Fact-Finding Mission on the Gaza conflict, headed by Justice Richard Goldstone.

 

The report of the Fact-Finding Mission (the Goldstone report) had found that there was evidence indicating serious violations by Israel of international humanitarian law and international human rights law during the Gaza conflict. Israel had committed actions amounting to war crimes and possibly crimes against humanity, the Goldstone report had said.

 

The Goldstone report, which contained detailed analysis of 36 specific incidents in Gaza as well as a number of others in the West Bank and Israel, had also found that there was evidence that Palestinian armed groups committed war crimes, as well as possibly crimes against humanity, in their repeated launching of rockets and mortars into Southern Israel.

 

The UN Independent Committee is chaired by Christian Tomuschat, Professor Emeritus at Humboldt University, Berlin, and former member of the UN Human Rights Committee and the International Law Commission (President in 1992).

 

The other two members are Judge Mary McGowan Davis, former Justice of the Supreme Court of the State of New York and former federal prosecutor, and Param Cumaraswamy, jurist and former Special Rapporteur of the Commission on Human Rights on the independence of judges and lawyers.

 

"The parties responded, albeit, in a different manner, to the call of the General Assembly and the Human Rights Council to meet their obligations to investigate allegations of crimes detailed in the Fact-Finding Mission report," said Mr Tomuschat, in a press release. "The investigations, however, remain incomplete in some cases or fall significantly short of meeting international standards in others."

 

According to the press release, the Committee sought cooperation from Israel and the Palestinian authorities. Regrettably, it received no response to its numerous requests for cooperation and access to Israel and the West Bank from the Israeli authorities.

 

In contrast, the Committee noted that it had received cooperation and assistance from the Palestinian side.

 

"A lack of cooperation from Israel has hampered the Committee's assessment of investigations into serious violations of war crimes," said Mr Tomuschat. "Israel has published a lot of information on their investigations, but its refusal to cooperate with the Committee made it impossible to assess whether inquiries met international standards" of independence, impartiality, thoroughness and effectiveness, genuineness, promptness and transparency.

 

Despite this lack of cooperation, the independent experts were able to draw some conclusions based on official submissions and numerous interviews with military experts and Palestinian witnesses with knowledge of Israeli investigations.

 

"Israel conducted investigations into many incidents, but only four resulted in criminal indictments, one of which led to a conviction for a credit card theft," said the Committee chair.

 

In its report, the Committee said that a lack of cooperation hampered its assessment of Israel's response to the call by the General Assembly to conduct investigations that are independent, credible and in conformity with international standards into the serious violations of international humanitarian law (IHL) and international human rights law (IHRL) reported by the United Nations Fact-Finding Mission on the Gaza Conflict.

 

"The Committee's bases of information are insufficient for a definitive assessment. Consequently, the Committee is not in a position to establish whether the investigations carried out by Israel met international standards of independence, impartiality, thoroughness, effectiveness and promptness."

 

In spite of the many investigations undertaken and the sophisticated nature of Israel's military justice system, the Committee said that it has concerns about the investigations conducted into the Gaza conflict thus far.

 

As a result of the lack of cooperation from Israel, the Committee said that it could rely only on three public reports of the Government, supplemented by information from NGOs and witnesses.

 

"The information in the three reports is inadequate as a basis for a reliable evaluation of the independence, effectiveness and genuineness of investigations into such serious allegations," said the Committee, adding that in some cases, it could not ascertain whether Israel had met its duty to investigate in relation to all 36 incidents (highlighted in the Goldstone report).

The Committee also had reservations as to whether investigations were sufficiently prompt, noting that many Palestinian witnesses were interviewed only at the very end of 2009, while many allegations of international humanitarian law and international human rights law violations were reported almost immediately at the end of "Operation Cast Lead" in January 2009 and at the latest in September 2009 with the publication of the Goldstone report.

 

According to the Committee report, the actual operation of Israel's military investigations system raises concern in the present context. 

 

Specifically, the Committee concluded that issues of conflict of interest arose from the dual role of the Military Advocate General (MAG): the MAG provided legal advice to IDF (Israeli Defence Forces) with respect to the planning and execution of "Operation Cast Lead" and also had conducted all prosecutions of alleged misconduct by IDF soldiers during the operations in Gaza.

 

These two roles, the Committee said, raise a conflict of interest, given the Fact-Finding Mission's allegation that those who designed, planned, ordered and oversaw the operation were complicit in IHL and IHRL violations.

 

"This bears on whether the MAG can be truly impartial - and, equally important, be seen to be truly impartial - in investigating these serious allegations."

 

The Committee also concluded that the Israeli investigators did not always undertake steps to inform victims, witnesses and their legal representatives of the progress of their inquiries, nor did they consistently treat victims with dignity and courtesy.

 

"Transparency in reporting progress and results of investigations and access to justice for victims are requirements for investigations under IHRL, although they are not strictly applicable to investigations under IHL, owing to the differing objectives of investigations under these two bodies of law."

 

The Committee said that it does not have any information on whether Israel has undertaken investigations into the allegations raised in the Goldstone report concerning IHRL violations in the West Bank. "In this regard, Israel has not met its duty, under the International Covenant or under the Convention against Torture, to investigate these claims," it said.

 

Similarly, the Committee concluded, there is no indication that Israel has opened investigations into the actions of those who designed, planned, ordered and oversaw "Operation Cast Lead".

 

The Goldstone report contained serious allegations that Israeli officials at the highest levels were complicit in violations of IHL and IHRL. "Israel has not met its duty to investigate this charge."

 

The Committee observed that the military justice system would not be the appropriate mechanism to undertake such an investigation, given the military's inherent conflict of interest.

 

With respect to the Palestinian side, on 25 January 2010, the Palestinian Authority established a four-member Independent Investigation Commission by Presidential Decree to follow up on the implementation of the recommendations of the Goldstone report.

 

The Committee noted that the Independent Investigation Commission undertook independent and impartial investigations in a comprehensive manner that squarely addressed the allegations in the Goldstone report.

 

On the basis of the Commission's report and its meeting with the Commission's Chair and members, the Committee concluded that the Commission was not only independent in form, according to its legal statute, but also in fact. Its report alleges that serious violations of IHRL were committed by public officials in the West Bank.

 

The Committee concluded that the investigation conforms with international standards and can be considered credible and genuine.

 

However, the Committee observed that the Commission's work was hampered by difficulties in accessing the Gaza Strip. While the Commission took all appropriate steps to investigate the allegations of serious violations of IHL and IHRL in Gaza, the Committee concluded that the Commission was unable to do so.

 

The UN Independent Committee was however able to assess the work of two committees of inquiry established by the "de facto Gaza authorities" (or Hamas, which is in control of Gaza), and met with members of those committees.

 

The Committee said that the report of the first committee of inquiry, made up of officials of the de facto Gaza authorities, made no serious effort to address the allegations detailed in the Goldstone report against the de facto authorities in Gaza; it focussed primarily on the allegations directed against Israel.

 

The second report, prepared by three national and three international legal experts, provided some information about the actual measures taken to redress the violations that were alleged, but failed to substantiate assertions that all political prisoners have been released and criminal prosecutions have taken place in response to the Goldstone report.

 

On the basis of the information before it, the Committee said that it cannot conclude that credible and genuine investigations have been carried out by the de facto authorities in the Gaza Strip. 
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