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NOTE

This paper was first published in The Journal of World Intellectual
Property, Vol. 1, No. 4 (July 1998). It has been revised and updated and
is published in this format with the kind permission of its original
publisher and author,



INTRODUCTION

A PATENT is a statutory grant which confers on an inventor or his legal
successor the dght to exclude others from using the invention. Patents
havea limited duration, usually a period of at least 20 years. The granting
of a patent is conditioned on novelty, a minimal degree of inventive
ingenuity, and the industrial applicability of an invention. The patent as
a legal right is not to be confused with a printed patent specification or
with a particular invention.

Inventions, such as the zipper, tor example, are characterised by certain
technical procedures or processes that are widely repeatable. Discover-
i, by comtrast, permit a better understanding of existing natural phe-
nomena that came into existence independent of human activity. Because
no patent profection is granted todiscoveries, there isa need o draw clear
leggal boundaries. Inreality, however, a certain arbitrariness is involved,

as the difference between inventions and discoveries is not always clear

Ome amusing example is th

it a group of experts commissioned by the
Federal Council of Switzerland, who declared in 1883 that modern
developments in chemistry constituted discoveries, and were therefore
not patentable (BB 1886 111 1185; Gerster 1980, 17). Today, of course, no
one in the field of chemistry would advance suc

an argument. On the
other hand, analogous questions have now arisen in the field of gene
technology.

The patent system is frequently characterised as an entirely self-evident
proposition, Yet it must not be forgotten that the concept of patents arose
within Western culture, and that other cultures have different ideas




about rights and ownership. In traditional Chinese culture, for example,
imitation was the highest compliment an artist could receive. In ancient
Java (Indonesia), exclusive rights — such as those guaranteed under
patent law — were not perniitted, as Javanese culture placed a higher
value on the ity than the individual

In a law of 1810, the Austrian government reserved the legal right to
decide in certain cases whether “the natural right to copy” (Gerster 1980,
13) should be restricted, At the turn of the millennium, the widespread
and heated debate on patenting life forms demonstrates anew how
strongly patents and social values are interlinked,

Ap titutes a fi i poly. By excluding third parties from
Al ofap e fon, the patent establist
Iep,nlbummm $isction Al fon; ¢ tly, it is incom-

patible with freedom of trade and cammm ‘I'tmmmpt of the patent
grossly contradicts contemporary ideas about competition and the mar-
ket economy. This explains why many liberal advocates of free trade

pposed the introduction of patents during political debates on the issue
in the 19th century.

The victory of the pro-patent forces at that time was a victory for
protectionism (Machlup/Penrose 1950). Even in this century liberal
hink fas Wilhelm Rispke exp 1 critical and sometimes nega-
tive views on patent protection (Rijpke 1942, 362). This liberal critique of
patents has now largely d d, having been subs d by eco-
nomic interests.

FF



2 Tue PURPOSE OF THE PATENT
B SysTEM

THE patent has always been regardind as 4 compromise between the
ate interests of the inventor and the public interest. As such, it
constitutis a barter ion: the inventor is granted a rght of mo-
nepaly from the state, but is obligated to disclose his invention publicly
in such a way that it can be carried out by those skilled in the art. The
principle of barter expresses the social duty of intellectual property,
althougl litthe remains of this concept early in the 21st century

disclosire of an invention is to ensure that
Further basic research may be
carried out on a patented invention provided that no commercial appli-
cations are involved. This particular feature of patents has been substan-
thally weakened, however,

The principal reason for pub|
atents stimulale tech
¥

Some years ago Friedrich-Karl Beier, a Germ

0 prifessor of patent law,
determined thatonly asmall percentage of the inventions being patented
were being publicly disclosed ma sufficiently clear manner. Theinforma-
tion contained in current patent spec

ations frequently fails o provide
the practical know ledye of technological progress that was standard 100
years ago. In addition, patenting of micro-organisms has made the
problem of description more difficult; the duty of disclosune has now
been complicated by an additional requirement of deposit. Morcover,

some experts believe that unrest
tion than state

ed competition provides greater
rants of monopoly (Hauser/Schanz

incenbives for inve
1945, 225)




Secondly, itisexp i that the carryd fani ion will p

industrialisation Il\d pwvide jobs. The original 1883 version ui'r\rﬁrh

Softhel i ion for the Protec uu-.u[lndusiﬂnll’mpmy
(ParisC N 1 14 T
states that the patent holder has an obligation to exploit a pah.'nl Tn the
first revision of the C tion, it was Iy stated that

tion of the term “working” should be a matter of national law.

At a conference to revise the Convention in 1886, the Swiss delegation
contested the view advanced by Belgium that ofap i
article in any of the convention’s Member countries would fulfil this
condition. The Federal Council at the time firmly stated Switzerland’s
interest in lmd.q&ng that anyone receiving a patent in Swimrland also
had t ture the | d procuct there, ty import it (BBI
1886 111 523).

In Inday sglnbal economy, very few patents are exploited through local

g of licences. Instead, working th h Impal-
tationisnow therule. Apllenlnn!nnly,,. tsexclusive righ it
an mvmﬁm based on local or licensed prudlx‘llm it also gmn!s a

" imp ion of products based on the patent. Patent protec-
tion thereh Iheenming juitable division of labour
between th nnd South, rather than overcomes it.

In principle, compul Ti exist as an for ad g

the pubuc intzn-sk as nppmd to the interest of the patent holder. The
i legal grants of compulsory licences vary
lmmwunlry h:lcuuntry In pr.u:hu- hnm_-ver. Iheyhnve proven to be an

T o s 1

other mnditium in order to pmta:t the patent hnlder compulsory
ficences are rarely granted.



EcoNomic MIRACLE
WitHoUT PATENTS

MOST patents issued in developing countries are held by foreigners and

are the property of a relatively few multinational concerns domi
rance, Great Britain and Switzer]

the USA, Japan, Germany,
many developing countries thine is a strong suspicion that patents are not
oned form ot monopoly that benefits

abarter transaction but a state-sane

toreign companies.

As an instrument of market control, they not only contribute litthe to
industrialisation but also prevent the import of inexpensive imitation
prodducts, The introduction of patent protection in countries with weak
economies, that are primarily importers of technology, constitutes a
of taxation of the local population which benefits industries in the

Thiscan be illustrated by the e pheof Diazepam (Gerster 980, 63-64).

A Greek company produced a sedative known as Apalfonset, with the
approvalof th

ministry of health. Diazepam, the basic substance used in
production of this drug, was imported by the Greek manufacturer from
the Ttalian firm . However, the Swiss firm Hoffmann-La Roche
had previously applied for a patent on the process used to produce
Dhazepam in Greece. Hoffmann-La Roche also manufactured o sedati
based on Diazepam in Switzerland, whichit sold on the marketin Greece,

Invan effort to eliminate competition from the Greek firm, the Swiss firm
filewd charges claiming that Greek importation of Diazepam from Italy
ituted a patent violation, The court of jurisdiction
favour of the claim, and ordered that Diazepam and Apollonset in the
possession of the Greek firm be confiscated and destroyed

n Greece ruled in

oo




The less developed ies h fumnd linterestin icted

miuhﬁmlm under the mnol bl ibl. ditions, [t

t g that thet fevel s thatno

country !\as r.-npyed subﬁlﬂlﬂal benefits as a n;u!\ of patent pratection
for inventions, On the contrary, it is weil Icnnwn that the very absence of
a modern patent system, ie. | copying of foreign i

allowed Japan, Korea and Taiwan to achieve economic success.

“Pirate State”

This situation, however, is nothing new. In 1883, ina message dl.m:lnd
to “high-level federal suthorithes”, eleven Swiss ind

their hope “in the interest of the general welfare of our Indunlﬂu and
commercial enterprises”, that “the ‘cup of sorrow” of patent protection
might pass from us untouched * (Beitrag 1883). This statement was signed
by individuals whose names = amonyg them Benziger, Bihler, Geigy,
Jenny, Rieter, Steiger, Schwarzenbach and Ziegler - constituted a roster
of leaders in Swiss industry.

The textile manufacturer Steiger offered the retrospective view that
“Swiss. industrial development was fostered by the absence of patent
protection. If patent protection had been in effeet, neither thee textile
industry nor the machine-building industry could have laid the founda-
tons for subsequent development, nor would they have flourished as
they did” (Protocoll 1883, 83)

Conditions 100y ideal: asa rule, Swiss industeial i i
could be patented abmnd where patent legislation was in effect. But as
Switzerland had no pamm laws, Swiss industries were free to copy

foreign i i iction. This situation was richly ex-
plaited. It was not wiﬂmul good reason that the cry was heard from
France, “LaSui I breh  (“Gwi {and, theland of

counterfeiters”, see Bmtmg 1883, 52).



In the German Reichstag Switzerland was repeatedly characterised as a
“pirate state” and a “ predator state” for copying products such as aspirin
and heroin without permission, Ata Swiss patent congress, A Benziger,
amanufacturer from central Switserland, declared, "Our industrics owe
their current state of development to what we have borrowed from
foreign countries, If this constitutes theft, then all our manufacturers ane
thieves” (Protocoll 1883, 88).

Protection of intellectual property is often seen as an important factor
affecting the investment climate. But as previously noted, economic
history dies not support tlm. view. Countries such as Italy and Canada
have had bl ting foreign i tors, despite the fact that they
lacked patent protection for phamucn'ulv:al products at various times.
Other factors are far more decisive. Foreign investors are particularly
attracted by market size - in countries such as India, China or Brazil, for

ample - even wh ditions do not correspond to textbook descrip-
tions of a market economy. Small countries, on the other hand, are
frequently regarded as inal and tive, even when they have
ercated admirable market conditions.




PRESSURE ON THE SOUTH

OVER the course of decades, the rights of patent holders have been

continually expanded within the f k of the above d
Paris Ci i m‘ 1883, Yet iderable leeway was always allowed
for national legisl in Memb ies, Most prominent examples
wiere the Aexibility in the d jon or # finiti § king a patent,
In the 1960s and l‘,'?()sanu.mberol d-c\elupmg munmnah@m to take
advantage of this situati Iy ding a revision of the
G ion to make it more bie to develop As justification
for such a n-vl:mn. they dmd lhe {n:t Ih.\t imﬂlmnal pm‘pﬂty must
serve to 1 and gy trans-
fer.

However, revision of the Paris Convention became deadlocked in the
face of major conflicts of interest between the South and the North
(Gerster 1981). Eventually, the USA and other industrialised nations
requested that negotiations on intellectual property be included in the
GATT Uruguay Round. This manoeuvre put pressure on the South (on
the asymmetry of negotiations, see Correa 1993),
Thl:stnjggletapm\mlplﬁlcmpicsulr d articles, an d
issue that requi ded an ing for in this
direction. In its annual mpnr: for 198&.!’37 the Swiss Association of
Commerce and Industries ("Vorort™) characterised GATT as an appro-
priate framework for dealing with the “specific problems of the industr-
inlised countries” (1) with regard to intellectual property.




The advantages for the North in this context were;

*  Thebasic principles of and mst 1 mation
treatment of the GATT (now WTOY forbid discrimination against
foreign suppliers and preference for domestic producers - a long-
time concern of the North,

*  GATT, whichhasnow become the World Trade Organisation (WTO),
has effective dispute settliement procedures, making it possible to
enforee agreed-upon rules.

*  Negotiations in the Uruguay Round covered a wide array of areas,
ranghng fromagriculbure totestiles toservice industries. Thisopened
the way for heavy political prissure, allowing the North lo exert its
collective eeonomic power in very different domains,

'rice of refusal

It was precisely for these reasons that many developing countries vehe-
mently opposed transterring negotiations on the Paris Convention to
GATT at the start of the Uruguay Round. But during the cight-vear
course of the negotiations, from 1986 to 1994, the South had a change of
apinion, although it was notentirely voluntarily. On the basis of Article
301 of its natiomal trade legislation, the United :I.\I;- l||r\.'ah'
wof thie more cconomically advanced developi

il |
trade sanctions in the event that they [.n]ul ln r,lur.lnlu protection of

intellectual property. Developing lised the priceof refusal o
(\‘-ﬂpl‘l'ﬂll‘.
The case of Indonesia illustrates this situation. In 1959 the Ind,

government drafted a proposed patent Law in responsae to criticism from
the Swiss pharmaceutical industry and the United States. The American
Embassy immediately had the text of the draft law translated from
Indonesian into English, and supplied it to interested partics. Interpat”,
an informal consortium of large Furopean and American chemical
concerns, commented on the draft proposal,




National industrial associations - such as the Swiss Association for the
Chemical Industry (“Schweizerische Gesellschaft fiir Chemische
Industrie”) - then lobbied their governments to intervene at the diplo-
matic level. Reg ives of the USA, Switzerland, and the EU were
thus able to present the Ind with proposed ch

to the draft law that were m—mﬂhamd and :nmslml in content. Indo—
nesia finally adopted patent legislation, not as the result of careful study
but of extreme pressure from forelgn countries.

In 1904 Switzerland found itself in a comparable situation. Germany
was threatening not to by bilateral trade treaty mﬂmSwilmrland
passed effi islation by 1907, a d § which Swil

miet faithfully and punmwlly Partirulndy waorthy of note are the ne-
marks that were addressed 1o Parliament by Federal Councillor Brenner
in 1906, during debate on revisions in the law:

“In our deliberations on this law, we would do well to bear in mind that

itshould befi d insuchaway thatitisadapted tothe needs of our own
industries and conditions in our own country. These mwd.eralim
rather than the d Isand the claims of foreign ind

primary concern in shaping the law™ (Ami] Sten Bull BV 1906 1482).

]m as the Swiss :hermrai mduslry once appmd patent protection,

¥ tical fi i L L ¥ laws.

For i the Latin Ameri b ical industry association
{ALIFJ\R], ll\e Indian Drug Mnnu!anumr’s Assucinhnn (IDMA}and ﬂn
Ind cutical industry i

of patent p ion or are itted to eliminating it. Enl they have
been unable to do anything more than make a few dents in national laws.
Conditions in today’s global can no longer be pared with
those at the beginning of the 20th century.




5 Loss OF NATIONAL SOVEREIGNTY
Due To TRIPS

TANUARY 1, 1995 marked a milestone in the history of the interna-
tional patent system. On thisdate the World Trade Organisation's TRIPS
(Trade-Related Aspectsof Intellectual Property Rights) Agreement came
s, the agreement provides that patents shall

intoforce. Among othert
have a mimimum term of protection of 20 vears; recognises importation
as working of a patent; and stipulates highly restrictive conditions for

compulsory licences.

The TRIPS Agreement gives developing countries a transitional period
TO regulations went into force, e

of five years after the date on which W
until January 1, 2000, to ecnact patent legislation. A five rision of
this transitional period is possible for inventions in the pharmaceutical
and agrochemical sectors, although its effect is greatly weakened by

jon and the granting

special provisions (the so-callid “mail-box™ pro
of exclusive marketing rights, see Werner 1998),

Least-developed countries are given a transitional penod of 11 vears,
until January 1, 2006, Despite these transitional periods, the South s
really left with no choice: developing countrics must jom the WTO S they
wish to be integrated into the global cconomy. This step also obligates

them to adopt patent laws with minimal standards of protection,

P

This loss of
countrivs to fully pursue the

makes it impossible for developing
interests (Deardorff
ation in line with

cery own e

19K0) A limited space remains to shape
TRIPS (sev Correa 2000). But the fact remains that oo
and export technology are the primary beneficiaries of intellectual prop-

mitries which sell




erty ion, E i weak an the other hand, are
predominantly imparters of modern technology. Br mcognlslns the
rights of patent protection in the TRIPS A

undermine their own well-being by snls.etu.ng Ihemﬂ_lm o higher
prices for imported goods (HAL 1997, 23),

A study done at Princeton University, entitled Infellectual Property Rights
i North-Sonuth Trade (Chin/ Grossmann 1988), came to the clear conclu-
sion that the South wuukl do better in terms of social welfare by refusing
to ack ledge p of foreign intell | property than by suc-
cumbing to pressure from the North, The Noarth, by contrast, always
stands to benefit when patents held by its companies are respected
beyond its borders,

This view was challenged by an empirical lysis of ph eutical
prices in nine developing countries suggesting that improving intellec-
tual property protection does not have a measurable impact on prices of

zmshng drugs {Rtm:if.!BerkuwiI: :993. 215). The influence of patent

protecti thedrugy in the initial stage of a new product has been
neglected, however, Mme:ww.!heheml’nwnstnlﬂmphmmmuhnl
inclustry in patent protecti thehigh el sfintellec-
tual property in marketing strateg

A recent case study on Zidovudine, a drug to improve ﬂwlileufpeup‘k:
with HIV/AIDS, sh d how market d 5 used 1o arbil
fix prices (Hakansta 1998). The AIDS related court case in South Mﬁw
(see e ICTSD 2001) with the international pharmaceutical association
pluncl.mg against the South African Government points into the same
Overvi an sial patent claims on animals and
plants indicate the ic potentials of intellectual property rights
(GRAIN 1998; Mooney 1998, 152-163),




THE INDIAN SUCCESS STORY

THE Indian pharma-industry is a success story (for the following see
Gerster 2000). 500,000 people are emploved in this secto
20,000 firms, In the pre- and post-production sector, a furthe
jobs are thought to be involved. Compared to the general price indes,
drug prices have risen much less in the last 15 vears and remain far below
average. "“Worldwide, India is a country of very low drug prices while
producing high quality medicines”, Nihchal H. Israni, president of the
Indian Drug Manufacturers’ Association (IDMA), states, Self-sufficiency

with regard to pharmaceutics is far above 7% - in spite of the policy of
a maore open economy pursued by India since 1991,

The secret of this success is the Indian patent law of 1970, India had
entered independence with the patent system of the British colonial
masters. This secured the Indian market for the British industry; pharma-

ceutics were largely imported from abroad and local production was

minimal. The “architect”™ of the patent law of 1970, 5. Vedaraman, then
director of the Indian [
“Weare not against patents. And we ane prepared to pay decent licence

fees. But we in India cannot afiord monopolies.”

nt Office, summarises the p

cipie as follows:

Since then, India has done without product patents for pharmaceaticals,
with the exception of production processes that may be patented for
ears, Inaddition, the law allowed forcompulsory licences granted

statee, in the case of a patent holder not granting voluntary licences
on fair conditions. India profited from a large section of well-qualified
experts who made good use of the new opportunities,




Inspiteof this positiveex; I '

hand agal hei fdevelop mxlruilamo,hasbmnu
a WTO member in 1995 and will haveto apply the new TRIPS rules for
medical drugs in its national patent legislation by January 1, 2005 at the
latest. US pharma-producers still call India a “centre of commercial
piracy”.

Nihchal H. Israni considers the situation very bleak unless the Indian

makes a "[ndhn 4 m...,,pushcd
oulnf the market and multi 1 goin the
mnrketmlhh:high-rprm]nbswillbelnstuﬂlndin nbahmq[rmde
in the area of pharmaceutics will in future be in deficit - in brief, a
situation similar to the one before the patent law of 1970, IDMA is
appealing to the Indian government to exhaust fully those positive
possibilities that are still contained in the international TRIPS rules and
especially to provide for effective compulsory licences.

Access to drugs

Product patents for medical drugs have urllybu:n Imminsmmrlmd
since 1978, This fact should not be ignoned when discussing th P
ateness of patent protection indmlaplngmuntriga'l‘hcprhmry TEAsOn
—hl addition to the early fight of Lndu:try against patents - for the Swiss

i patent p tomedical sub was the fear
that corparate monopolies could hinder or even block access to health
services.

For developing ies the list of inl drugs established by the
WHO is of great importance when prioritising health expenditure. The
11th WHO model list includes 302 active substances of which 90% are
avu.ll.lh!r off-patent. For most of them patent pmhmon has expired.
pi are HIV/AIDS and drug: "‘I.uben:u-
losis and malaria. In the trial of the P} tical M;
Association of South Africa (PMA) against the government, the industry




inststed on patent rights while the government through new legislation
intended to improve access to drugs by permitting broad-scale parallel
imports and compulsory lieensing. In cases of public health emengencies,
TRIPS allow for paralled imports and compulsory licensing but there ane
nu practical tests of the rules yet.

The Indian drug manufacturer Cipla Lid. has offered to make available
the triple anti-retroviral therapy against HIV/ AIDS at $ 350 per person
a vear to the NGO Medecins sans Frontidnes for use in Abrican countries.
The spectacular trial in South Africa bas to be considercd as a phase of a
price war between Llpln and the multinational companics as patent
holders. When ing substances like the ant irals, Cipla
was in line with the Indian patent legislation. But the pending changes to
! the TRIP'S may lead to judicial obstacles for Cipla
nof thet Indian patent
5L itive manu-

F
and oli‘wrlmiultngwwmnf-ﬁ in Indm There
legislation may result in the elimi of
facturer of protected high quality drugs.

The unique coordinated cffort of the pharmaceutical companies to en-
force TRIPS can only be understood on the background of a short-term
shareholder oriented, profit imising business culture. Consumption
of modern drugs in Sub-Saharan Africavquals just 1'% of global sales, and
wven the more than ope billion Indians do not consume drugs for more
than some 53 billion, again 1%of global sales. Considering these marginal
business opportunities, the future of pharmaceutical companies is not at
stake when the global outreach of TRIPS is challenged. The industry
could improve access o drugs in developing countries without even
ing, their cone b




. PATENTS ON Lire-Forms?

THE question whether to grant patents on life-forms has been and

highly e ial, The conceptof p living

was ane of the most vigorously debated § wuﬁ in the negotlitlun: that
produced T RJI‘Sl‘sm Arbeitsgemeinschaft 1997). The TRIPS Agltﬂn-nl
lating to patents on living organisms w

provide lhal:

*  Any member country may exclude plant and animal life from
patentability (Art. 27.2);

= Mi & and micr logical and technical production
processes must be patentable (Art. 27.3b);

*  Aneffective system of protection must be provided for plant varie-

ties.

These provisions make it possible to exclude plants and animals from
patentability in conformity with the TRIPS Agreement. In Brazil, for
example, patent laws specifically exclude all life-forms with the excep-
tion of genetically altered micro-organi {Correa 1998, §6).

Despite a greatdeal of doubtand widespread eriticism, however, patents
on life-forms are granted in most industrialised countries, The only
phions are plant varieties and animal species in the EU and Switzer-
land. The Union of Industrial and Employers’ Confederations of Europe
(UNICE), on the other hnnd g:,-m:nlly regards exclusions from
bility asa “confi f privat ial rights" (UNICE

IW?‘ 2




The TRIPS Agreement does not define invention. Ihlrm'nlulmb, [
twoen a non-p blediscovery andap blei is
one of the central tasks of national patent legislation, and is of particular
lmp-wl.wcu with reference to genetic resources. Industrialised countries
v Ily expanded the ing of o o serye the inter-
ests of companies involved ingene tec hlmtﬂg) By contrast, patent laws
in Brazil, Ar}.,\'ntmn and the Andean Pact nations expressly exclude
atents b and their reproduction, since noinventions
.m- involved (Correa 1998, 79), Both these approaches conform to the
terms of the TRIPS Agreement.

Novelty, inventiveness, and industrial applicability are the conditi
that must be met for an invention to receive patent protection. Although
these requirements ane contained in the TRIPS Agreement (Art. 27.1),
they are not defined there, OF particular interest in the present contest is
the scope for interpretation in national legislation with regard to the term
Cnovelty”.

Under US law, an invention is no longer considered novel once informa-
tion about it is published either in the United States or abroad, But
disclosinganinvention in foretgn countries “only™ by word of mouth and
selling it outside the United States are not grounds for excluding
patentability. This unigque interpretationof novelty discriminatesagainst
non-American inventors o the benefit of “inventors™ in the United
States. On August 14, 1997, the US Patent Office rescinded a patent it had
granted on turmeric, only after worldwide public protest. Turmeric had
been used for medicinal purposes in India for thousands of years. Such
wne 13 of bio-piracy s not possible in Europe or most non-

European countries:




PLAYING POKER OVER PATENTS
OoN PLANTS

IN African, Asian and Latin A s with wenk oc
griculture is the backt f survival. | icted access to seed and
preservation of blodiversity are theref tersof vital Article
273b of the TRIPS Ag which obli Members o provide
flecti jon for plant varieti msst be seen in this develop-

ment- n-h'l.:d context. It is open, however, whether plant protection is to
be ensured by patents or by an effective suf generis system of protection.
Nor has there been any definition to date of “effective”.

l'hmt pmh:rHun as defined in UPOV (“Union pour la protection des

les”, 1 ional Union for the Protection of New
Varigties of I‘I.mls "} can be seon as constituting a st geteris system {see
IPGRI1997). Protection for plant varieties as it has so farexisted allowed
farmers the freedom to use seed from protected varieties to improve

cultivation ("farmers’ privilege”). In addition, p d varigties can
also be used to breed for subsequent g jons ( * rights”).
Both these p ditions that inl for farmers

in the North and l.he South to pursue their work free of hindrance.
However, traditional style patents on plants would eliminate this bal-
ance between rights and duties in the protection of plant varieties. Plant
protection as it currently exists is an obstacle to commercial seed produc-
ers.

Patents on plants discrimi against §
used by farmers, who frequently use | methods of seed selec-
tion, often developed over many g ions, donot constitute i i




i ison of main provisions of PER under the UPOV
Convention and Patent Law (TRIPS)

| Provisions LIPOV 1978 Act LPOV 1991 Act Patent Law (TRIPS)
Pridection Plant varictivs of — Plant varieties of — [nventioss
uverage nationally defined  all genera and
spties SPOCisS
Reuirements o Distinciness o Novelty ¢ Nowdty
* Uniformity o Distinctness ¢ foventive step
+ Stability * Uniformity * Industrial
application
+ Stability
Profection  Minimum 15 Minimum 20 Mistimum 20 years
term years years
Protected Cormmercial Commercial use  Commercial ise
scope use reproductive | of all material of the profcted
material of the af the vanety matter
varey
Brevder's Yis Nofor cssontiolly — No
expmption deriond varictivs
Farmurs' Yes Up to national | No
privilege Taws
Prohibition There can noh - -
of doublke Do double
profection profection N

Sourves s Wik, 1. G. e, |1 Cohens, and |, Kemaen, 19933, lteltctunl propseety riglts
for wgriciltural biohocimlsy et stend forvpalicutiaes fir devefoping canriries, ISNAR,
Kuswnrcli Regesrt Nie3, Thve Flago, e Netlelnts

under the terms of patent law, No fi 15 p i for
plant resources that ane used as the basis for ﬁmetk engineering. Income
Tost to the South through pharmaceutical patents held by firms in the
USA alime has been estimatied to exceed USSS billion annually (Singh
Nijar 1996, 3361). Moreover, patents prevent farmers in the South from
gaining access to research findi and new plant varieties.




This problem can be ilb d by the lee of the neem tree, which
is luund in India (see, among many ot.hezs Kocken /van Roozendaal
1997), Indian farmers traditionally used the neem tree, especially its
seeds, to derive medicines and biological agents for pest management.
The W.R. Grace company in the USA holds a patent an a process for
extracting and stabilising Asa A, the most important active substance
contained in the neem tree. In 1995 a petition was submitted to the US
Patent Office (o rescind this patent, an the grounds that the patented
process was not new, as it had been used in India for decades. Farmers’
rights in India were being completely ignored. Ata minimum, the patent
closed the US market to Indian exporters.

Countries in the South that are rich in genetic diversity understandably
regard free access to their plant genetic resources as bio-pircy. This
leaves the South with an empty hand in the poker game over patents on
plants, even though plant biodiversity in the South is the basis for genetic
research.

M.S.Swaminathan, the Indian father of the Green Revolution, claims that
things have changed since January 1, 1995, when the TRIPS Agreement
came into force. He mainiains that mutual distrust is on the rise between
countries that are rich in biodiversity and those that are leaders in
modemn biotechnology (Arbeitsgemeinschaft 1997, 35). Cooperation is
giving way to conflict, and lawyers are profiting more than plant breed-
ers,

The abiind. P H SAnemd = i

all humankind h!: the FAO convention of 1953 to ensure pnrm:lim
and use of plant biodiversity, which was signed by more than 100

A 1989 d 10 this ion recognised the past,
presmland future rights of farmers, in terms of their traditional knowl-
bout the conservation and enl of plant genetic resources

andihﬂrmvssmhmmmmmtmemm'iamm rights has
remained a dead letter. As a major revision to the concept of genetic
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as a heritage of h kind, the C on o
Biological Diversity states that genetic resources ane a matter of national
sovereignty. Farmers” rights thus require legal clarification in the context
of this Convention as wall,

These shortcomings in international law are receiving increasing atten-
ton. A UNICE position paper of 1997 stated that European industry

recognises the imp e of traditional k hedge and all
WTO members to protect such knowledge in onder o pn-i'r\(‘ the
world"s biological diversity and use it inably (UNICE 19497, 5). This

unambiguous declaration is a welcome step. But it remains to be seen to
whatextent this pos s incorporated in follow-up negotiations on the
Biodiversity Convention and in future revisions of the TRIPS Agreement.

India, Thailand and other countries (see GRAIN/BIOTHATL 1997) are
currently drafting national laws on farmers’ rights and the rights of
Tocal communities specifically concerned with access to resources and
financial compensation. In India it has been proposed that a fund be
established for the benefit of rural communes, to be financed by a tax on
the sale of seed. National laws of this sort, with new forms of intellectual
property, anc fully compatible with the TRIPS Agreement. But a detailed

ddendum must be i lated in the next revision of the TRIPS Agree-
ment to ensure that these laws can be enforced by the WTO's eifective
dlspull:w!llumvnl procedures. One possible approach might be to make
patents Juitabl pensation for traditional knowledge
(Cottier 1997, 'Jﬁ}.
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THE ROLE OF SWITZERLAND

SWITZERLAND takes a hard line in international negotiations on intel-

lectual property (Gerster 1981). In p lar, the Swiss position is
domi d by the i of the Swiss chemical industry - the same
inclustry that used every possibl i its vek decad:
lang opposition to effective patent legislation. This is not surpnsmg, as
Switzerland earns more per capita from the exportof i

other country in the world (Gerster 1988). Switzerland often fol[ow
comfortably in the political wake of the United States, virtually without
publicity ar any need for public accountability.

In 19862 dhsn.lss!on of patents on life-forms was launched by Felix Auer,

a her of 5 fand's national Parli and a key figure in the
Ciba-Gelgy (now Novartis) chemical ingly, another key
figure in this same n:ompnny. J. Geigy-Merian, also a member of Parlia-
ment, had vig pposed the introduction of patent 1 i

more than a century ago (Beitrag 1883). Ultimately, the ml.mnersill
revision to make plants and animals patentable was suspended, and the
existing law was interpreted in a new way that was favourable to
patentability of life-forms.

Switzerland is ber of the Europ Patent C jon of 1973, and
conforms with its terms, according to which plants and animals are
currently excluded from patentability. This does not apply to all plants
and animals in general, k , nor to microbiological processes.
Inventions that are contrary to ordre public or morality may also be
excluded from patentability. On May 12, 1998, a majority of the European




Parliament accepted a new Life Patent Directive paving the way fora pro
biotechnology patents revision of the European Patent Convention in
due course.

Switzerland's Government is aware of the problems of developing
countries. It specifically stated, in a message to pariament on develop-
ment cooperation of 21 February 1990, that further extension of patent
protection in the Third World could be contrary o the interests of
developing countries, since they are primarily importers of fechnology.
In this sense, the Federal Council said to support different approaches to
the patent problem, and took a positive view of the present scope of
options for plant protection. The government has pointed out that
developing countries can currently determine for themselves what rights
of protection best meet their own needs (Federal Department of Justice
and Police; EPD 1993, 44). The Federal Council would not previously
have raised objections even if the least-developed countries had wanted
nothing to do with patent rights.

It should be pointed out that Switzerland does not deny the legal
shortcomings that exist with respect to farmers’ rights, It recognises
these rights in principle” and supports efforts o express them mone
concretely. The government has stated that the questions of increased
compensation for industrial use of natural resources, sharing of benefits
derived from natural resources, and appropriate use of such benefits
should be closely studied (Federal 1J¢lp.1llm\>nl of Justice and Police;
EIPD 1993, 45). The extent to which these good intentions are realised
remains to be seen. Up to now, conflicts of interests have far too often
predominated over comprehension of development needs,

People’s initiative
Exclusion of plantsand animals from patentability was one of three major

demands contained in a people’s initiative to restrict genetic
ing("Genschutiniti “),a national referendum aimed at establishing

2



safeguands by placing rutritﬁm on gene technology. An alliance of
aboul?ﬂ..m 2t ! lNGOs]mnmeusenfM
d ights i ‘Swllzcrhnd and enf fum toamend
the constitution accordingly (see Baumann/Pimbert 1998), The authors
of a survey published by Interpharma state that the amuqmnm of
patent prohibition would be “minimal” for large

ceutical firms (Biichel / Brauchbar 1997). But they would Ix-mnu-urinus
for small and medium-size firms with 30 to 40% of their sales in Switzer-
land.

This initiative was rejected by a 67% majority of Swiss voters on June 7,
1998, Though a minarity, the considerable support of more than 620,000
votes (ashare of 33% of total votes) cast in favour of the people’s initiative
might make the Swiss authorities also 1o the evoked
therein. On the political level, in particular a moderating influence in
future WTO/TRIPS negotiations was expected by NGOs but so far did
not materialise.

Following an opinion poll one month prior to the referendum, only 25%
supported the p 5 of life-forms, wh acomfortable majority of
6% of the Swiss pop Lt 1 a prohibition of patents an living
arganisms. Several NGOs like the Swiu Coalition of Development
Organisations or the Berne Declaration Group continue, of course, their
advocacy work against bio-piracy and patenting of life-forms.




CONCLUSIONS AND SUGGESTIO

THE built-in WTO agenda for TRIPS calls for a re-examination of the
entire TRIPS Agreement after January 1, 2000, Some relevant conclusions
vimerge as lessons of the coonomic and political history of Switzerland

I Formarket-oriented countries it is a must to become members of the
WTO, It is often contrary to their own interests, howe 1o be
forced to sign not only the GATT and the GATS but also the TRIPS
Agreement. In the future, signing TRIPS should become a voluntary
option for WTO members. In such a way, economically weaker
duveloping and transition countries win their lost sovereignty back
in the intellectual property domain: a sovereignty which Switzer-
land, Japan, Korea and other countrics used for decades for their
own benefit

2 From the point of view of development policy, further extension of
wuorldwide patent protection should be rejected. What has proved
successful in technology enhancement for Switzerland and other
advanced countries for their own economic development should

remain accessible for today’s developing and transition countries
Theoptions of compulsory licensing and parallel imports contribute
to an improved access to drugs for those in need,

3. Similarly, patents on living organisms and the obligation to protect
plant varieties in accordance with Article 27.3 of the TRIPS Agree-
ment should be eliminated. The question of whether and how to
protect plants should be left to the sovercign judgement of indi-
vidual member nations of WTO.



1f the obligati nlanlnrnﬁ'hrhm limi i, the

of Article27. Bbsh:vuldmh care tosafeguard the interests of farmers
by putting no further restrictions on the variety of their options for
plant protection. On the contrary, ews-y wio Membor should be
froe todevel formsof plant p d especiall

to opt for farmers pﬂvilcgemd breeders' rights.

Industrialised countries such as Switzerland should assist poorer

loping ¢ T, 1-in develog par hips in
u:iagl‘.hcmnfm re available in the TRIPS A to
shape legislati !l 1 rights to thei advan-

tage. In particular, the South slumldheah]emmmnnu'uw
support in shaping its own plant protection laws and laws con-
cerned with farmers’ rights.
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PATENTS AND DEVELOPMENT
Lessons Leamt from the E ic History of Switzerland

This paper provides an analysts of the presently-dominant patent system
from a Morth-South p-:upemw Tt shirivs how d\ecurlulllnldilec!lu Prop-
erty Rights (IPRs) regime p p on h to adopt
Northern-style patent laws.

The paper arguses that the implementation of the Trade-Related Aspects of
Intellectual Property Rights (TRIPS) Agreement in developing countries
would constitute a loss of national sovereignty and pose serious obstacles
o development,

Drawing lessons from Switzerland's own history of economic develop-
mint, the paper concludes that developing countries should be able to
determine their own system of IPRs according to their specific needs and
aspirations.
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TWN INTELLECTUAL PROPERTY RIGHTS SERIES

ina series of papers published by Third World Network to provide
a critical analysis of intellectual property rights protection from o
Third World perspective. A particular focus is given 1o the WTO
Agrmmmmed&R:lnwdAspwlsoﬂnwihﬂua\l’mpeﬂng)us
(TRIPS) and its impli




