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by Kanaga Raja

GENEVA: The Trade in Services Agree-
ment (TISA), under negotiation among
a group of countries, poses considerable
risks to safeguarding public services and
vital public interests, including privacy
rights, Internet freedom, environmental
regulation and consumer protection, ac-
cording to a new report by Public Ser-
vices International (PSI), the global pub-
lic sector trade union federation.

The report outlines some of the pro-
posed deregulatory disciplines that
would lock in privatizations of public
services and prevent reversal of national
policy, extend national treatment and
market access commitments to the
Internet, and prohibit “forced localiza-
tion” and requirements that service pro-
viders store data they collect within the
country.

The report, titled “TISA versus Pub-
lic Services” and released on 28 April,
says: “Legitimate treaties to promote in-
ternational trade must fully preserve the
ability of governments to restore, revi-
talize or expand public services. On
many levels, the TISA fails this critical
test. Indeed, the TISA’s very ethos – ex-
treme secrecy, aggressiveness, hyper-lib-
eralization, and excessive corporate in-
fluence – contradicts public service val-
ues.”

The report was released just as the
TISA negotiations resumed behind
closed doors in Geneva among some 50
countries grouped under the “Really
Good Friends of Services”. They include
Australia, Canada, Chile, Chinese Taipei,
Colombia, Costa Rica, the European
Union, Hong Kong-China, Iceland, Is-
rael, Japan, Liechtenstein, Mexico, New
Zealand, Norway, Pakistan, Panama,
Paraguay, Peru, South Korea, Switzer-
land, Turkey and the United States.

The PSI report was authored by
Scott Sinclair with the Canadian Centre
for Policy Alternatives, and Hadrian
Mertins-Kirkwood of the Institute of
Political Economy, Carleton University.

Referring to the TISA, Rosa
Pavanelli, General Secretary of PSI, said
in a media release: “This is an attempt to
secretly extend the most damaging parts
of the infamous GATS agreement [the

WTO’s General Agreement on Trade in
Services] that previously sparked global
protests. The aim of public services
should not be to make profits for large
multinational corporations. Ensuring
that failed privatizations can never be
reversed is free market ideology gone
mad.”

Jan Willem Goudrian, Deputy Gen-
eral Secretary of the European Federa-
tion of Public Service Unions (EPSU),
said: “This agreement will bind future
governments, regardless of who wins
elections and what the courts say. If the
European Commission has nothing to
hide, they must immediately release full
details of these negotiations.”

According to the media release, PSI
and civil society organizations have
mobilized to protest against the secret
TISA negotiations, with actions being
taken in Switzerland, Australia, the
United Kingdom, Japan, India, the Neth-
erlands, Austria, Belgium, Brazil,
Canada, the United States, Colombia,
Mexico, Panama and Costa Rica.
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The PSI report notes that govern-
ments around the globe are currently
engaged in the biggest flurry of trade and
investment treaty negotiations since the
“roaring nineties”, when the belief in the
virtues of liberalized market forces was
at its peak. Official enthusiasm for more
intrusive, “21st century” treaties is at a
level not seen since the creation of the
World Trade Organization (WTO) and
the North American Free Trade Agree-
ment (NAFTA) in the mid-1990s.

“The negative impacts on public ser-
vices include: confining public services
within existing boundaries by raising the
costs of expanding existing public ser-
vices or creating new ones; increasing the
bargaining power of corporations to
block initiatives when new public ser-
vices are proposed or implemented; and
locking in future privatization by mak-
ing it legally irreversible.”

According to the report, early in the
new millennium, campaigns to stop the
GATS expansion mobilized public and

2 Public services under serious threat
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6 The right to policy space under the
WTO’s TRIPS Agreement
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political pressure to counter excessive
demands for the liberalization of public
services. “Today, however, the secretive
negotiation of a new, aggressive succes-
sor to the GATS poses an even more se-
rious threat to public services.”

The report further said that TISA
negotiators are mandated to achieve
“highly ambitious” liberalization of
trade in services, and that most of the
nations involved have already under-
taken far-reaching services liberalization
and are already bound by a dense web
of services liberalization agreements.

Pushing this agenda even further, as
the TISA mandate dictates, would in-
volve “truly radical liberalization, exert-
ing strong pressure on the few remain-
ing excluded sectors and surviving ex-
emptions for key programmes and poli-
cies”, said the report.

“Most observers, however, agree
that the real intent of the TISA is not just
radically deeper liberalization among the
current participants. Ultimately, the goal
is to broaden participation by including
the key emerging economies – China,
Brazil, India and South Africa – and
smaller developing countries under the
agreement.”

���	�����	�	��������������

The report noted that while the TISA
negotiations are taking place in Geneva,
home of the WTO, they are being con-
ducted entirely outside the framework
of the WTO.

“The TISA is clearly being driven by
developed countries and multinational
services corporations frustrated with the
WTO’s Doha Development Agenda,
launched in 2001,” it said.

Despite gaining agreement on a lim-
ited package of reforms at the ninth WTO
ministerial meeting in Bali in December
2013, the Doha Round negotiations re-
main stalled, and this impasse has more
to do with the inflexibility of the US and
the EU on agricultural and development
issues than with developing countries’
resistance to deeper services liberaliza-
tion, said the authors of the PSI report.

Nonetheless, they added, the TISA
group of countries, headed by the US and
the EU, has broken away to focus exclu-
sively on achieving their key offensive
interests in services. This decision “to
take their ball and go home” signals that,
despite official assurances to the con-
trary, rich countries are fully prepared
to turn their backs on the Doha Round if
they don’t get their way.

The TISA negotiating sessions are
not open to all WTO members – even as
observers – while the negotiating texts
are kept secret, the report underscored,

citing, for example, that US negotiating
proposals are stamped classified for “five
years from entry into force of the TISA
agreement or, if no agreement enters into
force, five years from the close of the
negotiations”.

“It is hard to imagine why develop-
ing countries that have been so
undiplomatically excluded from the
TISA negotiating process would will-
ingly accept its results,” said the authors,
adding that developed countries’ high-
stakes pressure tactics also call into ques-
tion the future viability of the WTO as a
negotiating forum.

The report also underlined that the
TISA negotiations are fundamentally
different from previous plurilateral ne-
gotiations in the WTO context because
key participants, particularly the US, are
unwilling to automatically extend the
results to all other WTO members on an
MFN (Most Favoured Nation) basis.

“Instead, the whole point of the
TISA is to pressure major developing
countries into joining the agreement on
terms dictated by the Really Good
Friends group.”

Under WTO rules, said the report,
there are only two legitimate options for
refusing to extend the results of a
plurilateral negotiation to all members
on an MFN basis.

The first is to conclude a
“plurilateral trade agreement” within the
meaning of Article II:3 of the WTO
Agreement. An example of this is the
WTO Agreement on Government Pro-
curement, which, while not compulsory,
is open to all WTO member govern-
ments.

“Adding any such agreement to the
WTO, however, would require the
unanimous consent of all WTO member
governments. Given the continued ob-
jections to TISA by South Africa, India
and other key WTO member govern-
ments, this option is not politically fea-
sible.”

According to the report, the second
option is to classify the TISA as an eco-
nomic integration agreement or prefer-
ential trade agreement under the terms
of Article V of the GATS. Before this
could happen, the WTO would have to
be notified and the agreement would be
subject to review by the WTO Commit-
tee on Regional Trade Agreements.

A number of conditions must be met
for an agreement to qualify, including
that it have “substantial sectoral cover-
age”. This coverage is defined in terms
of the number of services sectors, volume
of trade affected and modes of supply.

GATS Article V further stipulates
that within this broad sectoral coverage,
the agreement must “provide for the

elimination of substantially all discrimi-
nation” through the “elimination of ex-
isting discriminatory measures” and/or
the “prohibition of new or more dis-
criminatory measures”.

The authors said that due to the
rancour surrounding the breakaway
TISA talks, this option can also be ex-
pected to face a rough ride in the obliga-
tory WTO review process. In the past, the
WTO has received notification of many
economic integration agreements cover-
ing services with little fanfare. The TISA
would differ in that it only covers ser-
vices and is not part of a wider economic
integration pact.

“Even if the TISA passes such a re-
view, its legality could ultimately be de-
cided by the WTO Dispute Settlement
Body. This could occur if a WTO mem-
ber government that was not party to the
TISA insisted that its services and ser-
vice providers were entitled, on an MFN
basis, to the same treatment as TISA par-
ticipants.”

According to the report, dispute
settlement is another area of potential
dissonance between the TISA and the
WTO. As a standalone agreement, the
TISA would require a separate settle-
ment mechanism and bureaucracy. This
creates the messy prospect of TISA in-
terpretations of GATS provisions that
diverge from those of the WTO Dispute
Settlement Body.

“Clearly, there are grave legal un-
certainties surrounding the TISA and its
relationship to the WTO. These obstacles
raise serious doubts about the claims by
the European Commission and some
other TISA participants that their goal is
to multilateralize the TISA and ulti-
mately to incorporate the agreement into
the WTO system,” the report stressed.

“Given the potential adverse reper-
cussions for the Doha Round and even
the WTO itself, why would TISA partici-
pants engage in such a high-stakes
gamble?” the report asks. The most
straightforward answer, it said, is that
key TISA governments, led by the US,
are responding to strong corporate pres-
sure.

It noted that the TISA appears to
have been the brainchild of the US Coa-
lition of Service Industries (CSI), specifi-
cally its past president Robert Vastine,
who, it said, was one of the first to sug-
gest, as early as 2009, that plurilateral
negotiations on services should be con-
ducted outside the framework of the
WTO.

Working through the Global Ser-
vices Coalition (GSC), a multinational
services lobby group, the CSI then gar-
nered the support of other corporate lob-
byists for the TISA initiative, it said, add-
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ing that the TISA is a political project for
this corporate lobby group.

“Rather than moderate their de-
mands for radical services liberalization
in response to legitimate concerns, the
GSC is pushing the WTO and the Doha
Round to the brink. The group also ap-
pears to be largely indifferent to whether
or how the TISA fits into the WTO or the
existing multilateral system.”

Instead, says the report, the strategy
is to attain a sufficient critical mass of
participants in the TISA so that
multilateralization becomes a fait accom-
pli.

“Indeed, the CSI’s preferred out-
come is not to extend the results of the
TISA on an MFN basis, but to secure a
highly ambitious agreement among like-
minded core participants.” In this re-
gard, the TISA would “form a template
for the next generation of multilateral
rules and levels of market access”.

“Developing and emerging market
economies would then be targeted one-
by-one to join the agreement as political
conditions permit – that is, when neo-
liberal or more compliant governments
are in power. Sadly, such a crude strat-
egy could actually succeed,” said the au-
thors.

����	�����������������

According to the report, negotiators
are reportedly agreed on a core part of
the TISA text that conforms fairly closely
to the GATS, one major difference being
that the TISA adopts a “negative list”
approach to national treatment.

Under the TISA, national treatment
obligations would automatically apply
to all measures and sectors unless these
are explicitly excluded. For example,
under the TISA, like the GATS, national
treatment would apply to subsidies,
meaning that any financial support for
public services would have to be explic-
itly exempted or be made equally avail-
able to private, for-profit services sup-
pliers.

“This ‘list it or lose it’ approach
greatly increases the risk to public ser-
vices and other public interest regula-
tions now and in the future. Any public
policy that a government neglects to pro-
tect, even inadvertently, is exposed to
challenge and any country-specific ex-
emption becomes a target for elimination
in subsequent negotiations,” said the re-
port.

The report also noted that TISA ne-
gotiators are working on GATS-plus
rules and restrictions that could push
trade treaty restrictions into new, un-
charted territory. It went on to outline
some of these “new and enhanced disci-
plines”.

Firstly, it said that among the TISA’s

most threatening characteristics are its
obligatory standstill and ratchet provi-
sions.

The standstill obligation would
freeze existing levels of liberalization
across the board, although some parties
will undoubtedly try to negotiate limited
exemptions in sensitive sectors. The
ratchet clause requires that “any changes
or amendments to a domestic services-
related measure that currently does not
conform to the agreement’s obligations
(market access, national treatment, most
favoured nation treatment) be made in
the direction of greater conformity with
the agreement, not less”. According to
the report, this ratchet provision, which
has reportedly already been agreed to,
would expressly lock in future liberal-
ization, which could then never be re-
versed.

In addition, the TISA will obligate
governments to automatically cover all
“new services”, meaning those that do
not even exist yet.

“Under such far-reaching rules, cur-
rent neo-liberal governments can lock in
a privatization scheme for all future gen-
erations. These are precisely the types of
constitutional-style restrictions that must
be avoided if democratic authority over
public services is to be safeguarded.”

Secondly, the report noted that one
of the key pieces of unfinished business
under the GATS concerns domestic regu-
lation. GATS Article VI:4 called for fur-
ther negotiations to ensure that “qualifi-
cation requirements and procedures,
technical standards and licensing re-
quirements” do not constitute “unnec-
essary” barriers to trade in services.

With the WTO process stagnated,
TISA participants intend to come up with
their own domestic regulation text. Bind-
ing domestic regulation rules in the TISA
would provide corporations with a
means to challenge new or costly regu-
lations, even those that treat domestic
and foreign services and service provid-
ers even-handedly, said the report.

The proposed restrictions on domes-
tic regulatory authority would expressly
apply to non-discriminatory government
measures affecting services. In other
words, the new “disciplines” would re-
strict domestic laws and regulations –
such as worker safety requirements, en-
vironmental regulations, consumer pro-
tection rules and universal service obli-
gations – even when these regulations
treat foreign services or services suppli-
ers no differently than their domestic
counterparts.

The report said it is highly probable
that the TISA will contain restrictions on
domestic regulation that are even more
intrusive than those under discussion in
the GATS process, adding that a core
group of TISA countries including Chile,

Hong Kong, Mexico, New Zealand,
South Korea and Switzerland continue
to push for the TISA to apply a necessity
test to regulations affecting services.

Thirdly, concerning the movement
of natural persons (Mode 4 of services
supply under the GATS), the report said
that the TISA, like the GATS, would pro-
hibit so-called economic needs tests, in-
cluding labour market tests, unless these
measures are expressly exempted in a
country’s schedule of commitments.

In most countries, before hiring tem-
porary foreign workers, a prospective
employer is obliged to demonstrate that
there is a shortage of suitably trained
local workers. But under Mode 4 com-
mitments, such economics needs tests
are forbidden. Governments could not
require, for example, that foreign com-
panies conduct labour market surveys to
first ensure that no local workers are
available to perform the necessary work
before engaging temporary foreign
workers.

Fourthly, the report points out that
TISA negotiators are also developing
“new and enhanced disciplines” that re-
late to the Internet, electronic commerce
and cross-border data flows. The “data”
in question includes personal user infor-
mation, financial information, cloud
computing services and digital goods.

US industry lobbyists argue that the
free exchange of data is “necessary for
global business operations” and that
governments have imposed too many
“arbitrary and excessive measures” de-
signed to constrain US firms. The US
Trade Representative has also stated that
data protections in many countries are
“overbroad” and inhibit the possibility
of “truly global service”.

According to the report, if US nego-
tiators achieve their goals, the TISA will
contain provisions that extend market
access and national treatment commit-
ments to the Internet and prohibit
“forced localization” – the requirement
that foreign companies store any data
they collect within the country they are
operating in.

The report noted that the EU cur-
rently enforces rules that prevent com-
panies from transferring data outside of
the 28 member states, with some excep-
tions; in contrast, the US has very lax
privacy laws. In the US, corporations can
collect extensive personal information
about their users which can then be sold
or used for commercial purposes with
almost no restrictions. The EU is only
willing to open up data flows in the TISA
if the US can demonstrate stricter domes-
tic privacy controls.

“However, it is difficult to imagine
the US making a compelling case for pri-
vacy in the wake of recent revelations of
extensive spying by its National Security
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Agency, exposed by whistleblower Ed-
ward Snowden,” said the authors.

They also said that the TISA will
apply to the Internet as it does to other
service sectors, forcing liberalization in
a way that disproportionately benefits
the industry’s established major players.
These massive corporations are almost
exclusively American.

“If the US gets its way, the TISA will
also undermine user privacy by permit-
ting the uninhibited collection and trans-
fer of personal data.”

 �����	��	���������

Fifthly, the report said that one of
the most wide open aspects of the TISA
negotiations is the blanket authority for
negotiators to develop rules “on any
other issues that fall within the scope of
Article XVIII of the GATS”.

Article XVIII was the basis for the
1996 Telecoms Reference Paper and the
1997 Understanding on Financial Ser-
vices Commitments, which were driven
by developed countries dissatisfied with
the level of commitments and regulatory
restrictions in these sectors under the
original GATS, it added.

TISA negotiators are currently work-
ing on new sectoral agreements cover-
ing the regulation of financial services,
telecommunications, electronic com-
merce, maritime transport, air transport,
road transport, professional services,
energy-related services and postal and
courier services.

These talks are aimed at developing
binding, “pro-competitive” regulatory
templates for a wide range of services
sectors in order to facilitate the entry of
foreign commercial providers and to
privilege multinational corporate inter-
ests, said the report.

For example, it said, such rules gen-
erally acknowledge the right of govern-
ments to apply universal service obliga-
tions in privatized sectors. Yet even these
vestiges of public service values are sub-
jected to necessity tests and other pro-
market requirements biased towards
global service providers.

“The TISA is also explicitly designed
as a ‘living agreement’ that will mandate
trade negotiators to develop new regu-
latory templates for additional sectors far
into the future.”

The scope of such highly customized
sectoral agreements is limited only by the
imagination of services negotiators and
corporate lobbyists, and made even more
worrisome by the near-total secrecy sur-
rounding such negotiations.

“Needless to say, this is totally un-
acceptable. Services negotiators have a
core mandate to increase foreign trade
and commerce. They should not be per-
mitted to develop prescriptive regula-

tory frameworks that would restrict and
potentially override public interest regu-
lations that protect consumers, workers
or the environment,” said the report.

Among its conclusions, the report
said that within those countries already
participating in the TISA, governments
must be pressed for full consultation and
disclosure. Governments that are not
participating in the TISA must be lobbied

not to join and to resist pressure to do
so.

“Non-TISA governments should
also be encouraged to speak out against
the corrosive impact of these negotia-
tions on multilateralism, and to block
any efforts by TISA parties to access
WTO institutional resources or the Dis-
pute Settlement Body,” it said.
(SUNS7794)��������������������������������������������
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Eurozone crisis could spill over into
developing world

The industrial countries’ economic woes
may end up also hurting the developing
world, economists caution.

by Thalif Deen

NEW YORK: When the global economy
was hit by a severe recession in 2008-09,
the negative fallout impacted heavily on
the world’s developing nations, hindering
the United Nations’ key development
goals, including plans to halve extreme
poverty and hunger worldwide by 2015.

The current sovereign debt crisis,
spreading mostly across the eurozone
(EZ) and threatening the economies of
several Western nations, including
Portugal, Ireland, Greece and possibly
Spain and Italy, will sooner or later
undermine the developing world, warn
economic analysts and academics.

Shrinking markets and potential cuts in
development aid, which followed the
2008 crisis, could repeat themselves.

Mauro Guillen, director of the Lauder
Institute at the Wharton School of
Business at the University of Pennsylva-
nia, told Inter Press Service (IPS) the EZ
crisis would affect developing countries in
several ways.

First, he pointed out, the EZ is a huge
market, so anybody exporting manufac-
tured goods or commodities would suffer.

“The EZ is also a big investor. If Euro-
pean companies feel less confident, they
could delay investments,” he said.

And, finally, a structural/existential crisis
in the EZ would provoke turmoil in global
financial markets, which would hurt
developing countries as well, said
Guillen, a management professor and an
international expert on global economic
affairs.

The current crisis, according to econo-
mists, is focused not on consumer debt
but on government debt.

The most drastic measure would be to
force countries such as Portugal and
Greece to voluntarily leave the EZ to
avoid a major calamity to the common
European currency, the euro. The euro is
used by over 332 million people in 17 of
the 27 member countries of the European
Union (EU).

With the exception of Germany, most

The right to policy space under the
WTO’s TRIPS Agreement

A German research institute has sought
to clarify the extent of regulatory discre-
tion the WTO’s intellectual property treaty
affords signatory states to ensure the
efficient functioning of the patent system
as an innovation policy tool.

by Kanaga Raja

GENEVA: “Sovereign states should
retain the discretion to adopt a patent
system that best suits their technological
capabilities as well as their social, cultural
and economic needs and priorities,” the
German-based Max Planck Institute for
Innovation and Competition has said.

This recommendation came in a docu-
ment titled “Declaration on Patent
Protection: Regulatory Sovereignty under
TRIPS”, which was released recently by
the Institute and comprises a 12-page
detailed preface and the five-page
Declaration itself.

According to the Institute, the purpose of
the Declaration is to “clarify the policy
space that the ‘Agreement on Trade-
Related Aspects of Intellectual Property
Rights’ (TRIPS Agreement) leaves to
national legislators and judicial authorities
with regard to the implementation and
administration of their patent systems”.

The preface to the Declaration stressed
that in order to ensure an efficient
functionality of the patent system as an
innovation policy tool, “patent rights ought
to be defined, justified and continually
reconsidered by reference to their socio-
economic benefits and costs”.

It said: “Sovereign states should retain
the discretion to adopt a patent system
that best suits their technological
capabilities as well as their social, cultural
and economic needs and priorities, with
the proviso that the exercise of such
discretion must remain within the
boundaries of international law.”

The preface emphasized four key
premises with regard to accommodating
the law to changed circumstances.

First, states are faced with historically
unprecedented numbers of patent filings
and grants, it said, adding that besides
creating backlogs at patent offices, this
phenomenon leads to patent thickets,
legal interdependencies, market entry
barriers, royalty stacking and increased
litigation, all of which ultimately generate
impediments to research and commercial
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by Kanaga Raja

GENEVA: “Sovereign states should re-
tain the discretion to adopt a patent sys-
tem that best suits their technological
capabilities as well as their social, cul-
tural and economic needs and priori-
ties,” the German-based Max Planck In-
stitute for Innovation and Competition
has said.

This recommendation came in a
document titled “Declaration on Patent
Protection: Regulatory Sovereignty un-
der TRIPS”, which was released recently
by the Institute and comprises a 12-page
detailed preface and the five-page Dec-
laration itself.

According to the Institute, the pur-
pose of the Declaration is to “clarify the
policy space that the ‘Agreement on
Trade-Related Aspects of Intellectual
Property Rights’ (TRIPS Agreement)
leaves to national legislators and judicial
authorities with regard to the implemen-
tation and administration of their patent
systems”.
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The preface to the Declaration
stressed that in order to ensure an effi-
cient functionality of the patent system
as an innovation policy tool, “patent
rights ought to be defined, justified and
continually reconsidered by reference to
their socio-economic benefits and costs”.

It said: “Sovereign states should re-
tain the discretion to adopt a patent sys-
tem that best suits their technological
capabilities as well as their social, cul-
tural and economic needs and priorities,
with the proviso that the exercise of such
discretion must remain within the
boundaries of international law.”

The preface emphasized four key
premises with regard to accommodating
the law to changed circumstances.

First, states are faced with histori-
cally unprecedented numbers of patent
filings and grants, it said, adding that
besides creating backlogs at patent of-
fices, this phenomenon leads to patent
thickets, legal interdependencies, market

entry barriers, royalty stacking and in-
creased litigation, all of which ultimately
generate impediments to research and
commercial applications.

“As a result, the costs of monitoring
patents rise, legal certainty decreases,
and the economic freedom of market
participants becomes unduly limited.
This affects consumer welfare and dis-
torts competition. Furthermore, the over-
all social benefits of innovation are re-
duced while an imbalance emerges be-
tween those able to cope with the result-
ing insecurities and related costs, such
as multinational enterprises with their
own patent departments, and those who
cannot, such as small and medium sized
enterprises or individual inventors.”

Second, it said, new technologies
and business practices challenge the tra-
ditional paradigm of patent protection
developed during the industrial revolu-
tion. Biotechnology, business methods
and computer science, as well as stan-
dard-setting, strategic patenting and
non-practising entities all affect the func-
tioning of the patent system as a regula-
tory institution.

“Third, the role of patents in corpo-
rate management has changed. Patents
are increasingly used as strategic assets
to influence the conditions of competi-
tion rather than as a defensive means to
protect research and development out-
comes.”

Fourth, in many jurisdictions, in
particular in those of industrialized
states with highly developed economies
and advanced technological infrastruc-
tures, there has been a gradual shift of
balance in the patent regime towards
right holders both by reducing the bur-
dens for patent applicants (expanded
scope of patentable subject matter, lower
eligibility standards, reduced fees) and
by extending the rights of patent hold-
ers (longer patent term, harsher sanc-
tions for infringements, strengthened
modalities of private and public enforce-
ment), it said.

“In turn, countervailing rights

aimed at protecting the public interest
in free competition and third parties’
freedom to operate are rarely introduced
or extended,” it added, noting that two
further developments have complicated
this evolution.

“On the one hand, issues of global
governance arise as patent offices rein-
force international cooperation. On the
other hand, the patent system faces in-
creasing friction with ancillary public
policy goals, such as protecting the en-
vironment, preserving biodiversity or
ensuring affordable access to medi-
cines.”

When the world’s major patent sys-
tems first developed into their present
form, nation states were able to engage
in the regulatory design process under
conditions of high sovereign autonomy;
but today, “states face a legal and insti-
tutional regime consisting of multilat-
eral, regional and bilateral agreements,
which are becoming increasingly com-
plex and set more and more limits to
their regulatory freedom”.

“As a result, the ability of states to
maintain a proper balance between the
need for protection of knowledge goods
in global markets, the freedom to regu-
late national or regional innovation mar-
kets, and the policy space for pursuing
diverse public interest goals risks becom-
ing unduly constrained,” said the Insti-
tute.

In this context, it underlined that the
Declaration seeks to clarify some of the
regulatory options states still retain un-
der international law, in particular the
TRIPS Agreement.

"����	������������������

Under general principles, the pref-
ace said that patents as such “do not cre-
ate innovation incentives”, but that they
respond to incentives that result from
market opportunities, which patentees
may or may not capture by virtue of their
exclusive rights.

“Patent protection must not interfere
with dynamic competition as a decentral-
ized discovery procedure for innovation
opportunities, and as a price-setting
mechanism for innovation rewards.”

It further said that the establishment
of, and limitations to, patent protection
are thus two sides of the same coin, both
committed to promoting competition in
innovation while at the same time ensur-
ing that other socio-economic interests
are duly safeguarded.

As integral elements of patent gov-
ernance, “limitations are crucial to the
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overall balance of the system of protec-
tion – not merely an option that may be
used ad libitum”.

Articles 7 and 8 of the TRIPS Agree-
ment recognize that the patent system is
embedded in a framework of policy con-
trols. Within the ambit of these provi-
sions, states should possess a high de-
gree of discretion in regulating domes-
tic innovation markets while pursuing
public interest goals.

On the issue of differentiation, the
preface said that since it is not the patent
but the market that creates innovation
opportunities and provides for innova-
tion rewards, patent protection must be
neutral in its effects on competition.

“Every technology is more or less
unique with regard to its exposure to
market failure, its susceptibility to patent
protection, and its socio-economic impli-
cations. It follows that the demand for
legal protection, and the effects of that
protection on both the operation of com-
petition and the attainment of other pub-
lic policy goals, may differ according to
the technology at issue. The need to grant
protection and the modalities of such
protection may also differ accordingly.”

Measures to accommodate these dif-
ferences cannot be considered contrary
to Article 27(1) of the TRIPS Agreement.
While that provision prohibits discrimi-
nation as to the field of technology, it
does not prevent states from treating dif-
ferent situations differently, it added.

“Differentiation that serves to level
the actual conditions of competition
across all fields of technology is not dis-
criminatory but rather the opposite. It
constitutes a necessary response to the
diversity of technologies and, conse-
quently, a conditio sine qua non for an
intrinsically balanced system of protec-
tion that remains neutral in its effects on
competition.”

#����	�������� �����������

The preface said that with specific
regard to limitations of protection as set
out in Articles 30 and 31 of the TRIPS
Agreement, the non-discrimination prin-
ciple does not apply at all.

“When designing exceptions and
compulsory licences, states thus remain
free to discriminate with regard to the
field of technology, provided that such
action is reasonable in the light of other
public policy goals.”

The preface further said that Article
27 of the TRIPS Agreement does not pre-
vent states from differentiating and even
discriminating between industries or

fields of technology with regard to the
scope of exhaustion.

“This approach can be of particular
relevance with regard to the issue of in-
ternational exhaustion. Some industries
may be more prone to parallel imports
than others; and some may depend more
on price differentiation than others.
States remain free to apply the concept
of exhaustion that they expect to be most
favourable for the development of the
industry in the field of technology con-
cerned.”

On the use of compulsory licences,
the preface to the Declaration said that
the discretion of states to make use of
compulsory licences as regulatory instru-
ments is ensured by the fact that neither
Article 31 of the TRIPS Agreement nor
Article 5A of the Paris Convention con-
tains any restriction with regard to the
grounds on which a compulsory licence
may be issued.

On government use, the preface un-
derscored that the rationale behind gov-
ernment or Crown use lies in the respon-
sibility of the state towards its citizenry
and its obligation to step in where the
market alone becomes incapable of pro-
viding essential public goods.

“It is the state that grants patent pro-
tection in the first place, so it is up to the
state to eventually limit that protection
if it turns out to conflict with the attain-
ment of other public policy goals.”

On undisclosed information, it said
that despite the strict disclosure require-
ments in Article 29 of the TRIPS Agree-
ment, the information actually contained
in a patent alone is often insufficient to
enable others to practise the invention.

Third parties thus depend on addi-
tional know-how that only the patent
holder possesses. This is of particular
importance when the third party has no
contractual relationship with the patent
holder that entitles it to a transfer of
know-how, as in the case of a compul-
sory licence.

“In such cases, authorities may im-
pose an obligation on the patent holder
to provide the licensee – where appro-
priate in exchange for an adequate com-
pensation – with know-how that is
needed to exploit the protected inven-
tion. Access to such know-how may only
be denied if the balance of hardships tips
towards the patent holder as a result of
overriding confidentiality reasons within
the purview of Article 39 of the TRIPS
Agreement.”

The preface also said that Article 39
of the TRIPS Agreement may prohibit
the disclosure of clinical test data to third

parties, including the generic company,
but it does not prevent these parties from
relying on that data in order to demon-
strate the safety and efficacy of a bio-
equivalent generic. Consequently, au-
thorities may process market approval
applications for generic drugs even be-
fore the expiry of the originator’s patents.

On the question of goods in transit,
the preface said that patent rights should
not create barriers to legitimate trade,
and that goods in transit cannot be
deemed to infringe any of the exclusive
rights that a patent normally confers if
those goods are not destined for the mar-
ket of the country where transit occurs.

“Customs authorities and courts of
the country of transit usually lack com-
petence to determine whether goods in
transit are infringing in the countries of
origin or destination and cannot decide
to grant preliminary or permanent in-
junctions in their respect.”

It further said that the detention of
goods by customs authorities based on
claims of infringement can also violate
the principle of freedom of transit en-
shrined in Article V of the General
Agreement on Tariffs and Trade (GATT).

 �������������
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The five-page Declaration on Patent
Protection contains a preamble as well
as sections on general principles; differ-
entiation; patentability, disclosure; scope
of protection; exhaustion; exceptions to
scope of protection; compulsory licence;
government use; undisclosed informa-
tion; enforcement; transit; and criminal
measures.

The preamble to the Declaration ob-
serves that states have often not taken
full advantage of the regulatory discre-
tion available under international law,
notably the TRIPS Agreement, and per-
ceives an increasing limitation of na-
tional regulatory sovereignty in the field
of patent law as a result of obligations
arising from multilateral, regional and
bilateral agreements.

It recalls that the patent system
should ultimately serve the public good
by fostering economic growth and tech-
nological progress for the benefit of so-
ciety as a whole, and stresses the need
for legal certainty regarding the obliga-
tions that international law imposes on
states, and the policy space that it leaves
to them, in formulating and administer-
ing their domestic patent systems.

Under general principles, the Dec-
laration states that the TRIPS Agreement
preserves the right of states to determine
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the goals of their own patent systems,
and to adopt measures ensuring that
competition is not restricted beyond
what is necessary and sufficient to pre-
vent market failure; and the pursuit of
other equally or more important public
policies is not unduly encumbered.

In particular, states are not pre-
vented from taking measures to: main-
tain a proper balance between patent
protection and principles of competition,
including measures against abuses of
patent rights or other inappropriate con-
duct by patent holders and applicants;
and provide their population with essen-
tial public goods, such as environmen-
tal protection, biological diversity, health
care, nutrition, food security, technologi-
cal and scientific progress, education and
security.

“Such measures are consistent with
the TRIPS Agreement – within the mean-
ing of Article 8(1) and (2) of that Agree-
ment – to the extent that they are neces-
sary and reasonable in the light of the
objectives pursued and the interests in-
volved.”

On differentiation, the Declaration
states that Article 27 of the TRIPS Agree-
ment does not prevent states from rea-
sonably differentiating between fields of
technology according to the characteris-
tics inherent in the technology at issue,
and the state’s public policies pertaining
to the sector at issue.

On patentability and disclosure, the
Declaration stresses that states have lati-
tude to define what constitutes patent-
able inventions. Article 27 of the TRIPS
Agreement does not require states to
provide patent protection for subject
matter that they classify as discoveries
rather than as inventions or do not con-
sider to be technical in nature.

Further, states have latitude to de-
termine how the patentability require-
ments are interpreted and applied. In
particular, Article 27 of the TRIPS Agree-
ment does not prevent states from de-
nying patent protection for new uses of
known products or substances, deriva-
tives of known products or substances,
selection inventions, or inventions oth-
erwise lacking novelty and/or an inven-
tive step.

“States are not required to provide
patent protection for inventions that
have not been sufficiently disclosed and
expressly claimed in the patent applica-
tion,” it said. “States are not prevented
from making the grant of a patent sub-
ject to revealing the origin of claimed
biological material and associated tradi-
tional knowledge.”

On scope of protection, the Declara-
tion said that Articles 27 and 28 of the
TRIPS Agreement do not prevent states
from limiting the protection conferred by
a patent to products or processes in rela-
tion only to the specific function(s) of the
invention expressly claimed in the
patent.

$%��������

On exceptions to the scope of pro-
tection, the Declaration states that the
non-discrimination principle set out in
Article 27 of the TRIPS Agreement does
not apply to exceptions otherwise per-
missible under Article 30. Article 30 of
the TRIPS Agreement constitutes an in-
divisible entirety, and the “three steps”
are to be considered together and as a
whole in a comprehensive overall assess-
ment.

The preface to the Declaration ex-
plained the “three-step test”, saying that
Article 30 establishes three criteria that
must be met in order for an exception to
be consistent with the TRIPS Agreement:
the exception must be limited; it must not
unreasonably conflict with a normal ex-
ploitation of the patent; and it must not
unreasonably prejudice the legitimate
interests of the patent holder, taking ac-
count of the legitimate interests of third
parties.

According to the Declaration, Article
30 does not: limit the grounds for intro-
ducing exceptions to the exclusive rights
conferred by a patent; prevent legisla-
tures from introducing open-ended gen-
eral exceptions, as long as the scope of
such exceptions is reasonably foresee-
able; prevent courts from applying ex-
isting statutory exceptions to similar fac-
tual circumstances mutatis mutandis;
require exceptions to be interpreted nar-
rowly – they are to be interpreted accord-
ing to their objectives and purposes.

The Article does not require states
to take account of patent holders’ inter-
ests that exceed the purpose of prevent-
ing market failure. Legitimate interests
of third parties include those of follow-
on innovation; competitors and other
market actors; scientific research; con-
sumers; and the public at large.

On compulsory licensing, the Dec-
laration states that Article 31 of the TRIPS
Agreement does not limit the grounds
on which a compulsory licence can be
granted, and the non-discrimination
principle in Article 27 of the TRIPS
Agreement does not apply to compul-
sory licences otherwise permissible un-
der Article 31.

“In particular, Article 27 of the
TRIPS Agreement does not prevent
states from granting a compulsory li-
cence if the patented product is not
manufactured or the process is not used
within the territory of protection, subject
to the requirements of Article 5A of the
Paris Convention.”

Article 31 of the TRIPS Agreement
does not require the limitation of a com-
pulsory licence to a degree that would
unduly impede reasonable and good-
faith investments of the licensee. In ap-
propriate cases, states are not prevented
from determining the scope of a compul-
sory licence beyond what is specifically
required to eliminate the circumstances
which led to it; or ordering the continu-
ance of a compulsory licence even
though the circumstances which led to
it have ceased to exist and are unlikely
to recur.

Article 31 of the TRIPS Agreement
does not prevent states from granting a
compulsory licence as a remedy against
the abuse of patent rights or for practices
that unreasonably restrain trade or ad-
versely affect the international transfer
of technology, even when the proposed
licensee has not made prior efforts to
obtain authorization from the patent
holder, and the use is authorized pre-
dominantly for the supply of foreign
markets.

On government use, the Declaration
states that Article 31 of the TRIPS Agree-
ment does not limit the grounds on
which government use of patents can be
authorized. In implementing the govern-
ment use of a patent, Article 31 does not
require any third party, such as a sub-
contractor, acting under the authority of
the government, to operate on a non-
profit basis.

On undisclosed information, the
Declaration states that Articles 31 and 39
of the TRIPS Agreement do not prevent
the authority granting a compulsory li-
cence from requiring the patent holder,
in appropriate cases, to provide the com-
pulsory licensee with knowledge that is
necessary, in the light of the purpose for
which the licence was granted, to effec-
tively work the patent, provided that le-
gitimate confidentiality interests of the
patent holder are sufficiently taken into
consideration.

It said that Article 39 of the TRIPS
Agreement does not prevent states from
authorizing a third party, including a
compulsory licensee, to rely on or use
clinical data submitted by originator
companies necessary to obtain market-
ing approval of a product, when needed,
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and that Articles 28 and 39 of the TRIPS
Agreement do not prevent states from
relying on clinical data submitted by
originator companies in order to process
market approval applications for generic
products prior to the expiry of the rel-
evant patent.

On enforcement, the Declaration
states that Articles 44 and 50 of the TRIPS
Agreement do not require the authority
finding an infringement to grant injunc-
tive relief. An injunction may be inap-
propriate when: the legitimate interests
of parties may be adversely affected; it
is contrary to the public interest; the le-

gitimate interests of the patent holder can
be protected by other means, such as
damages or security; and in the case of
preliminary relief, the patent holder is
unlikely to prevail in establishing valid-
ity or infringement.

The Declaration also said that Ar-
ticle 61 of the TRIPS Agreement does not
require states to apply criminal proce-
dures and penalties to cases other than
those of wilful trademark counterfeiting
and copyright piracy on a commercial
scale.

The full text of the document can be
found at www.ip.mpg.de. (SUNS7790)�
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by Kanaga Raja

GENEVA: Member states of the World
Trade Organization (WTO) have com-
pleted the legal review of the text of the
Agreement on Trade Facilitation, follow-
ing meetings of the Preparatory Commit-
tee on Trade Facilitation in the week of
28 April.

According to trade officials, mem-
bers are now ready to move on to the task
of drawing up a Protocol of Amendment
to insert the Agreement into Annex 1A
of the WTO Agreement.

The Trade Facilitation (TF) Agree-
ment was adopted by ministers at the
ninth session of the WTO Ministerial
Conference held in Bali, Indonesia, last
December.

The Ministerial Conference, by its
Decision of 7 December 2013, concluded
the negotiation of the TF Agreement
“subject to legal  review  for  rectifica-
tions of a purely formal character that do
not affect the substance of the Agree-
ment.”

The Preparatory Committee, which
was established by the Ministerial Con-
ference, was tasked, among others, with
drawing up the Protocol of Amendment
for the TF Agreement to be inserted into
Annex 1A of the WTO Agreement.

According to the Ministerial Deci-
sion, the WTO General Council is to meet
no later than 31 July 2014 to annex to the
Agreement notifications of Category A
commitments, to adopt the Protocol
drawn up by the Preparatory Commit-
tee, and to open the Protocol for accep-
tance until 31 July 2015.

The Protocol is to come into force
upon acceptance by two-thirds of the
members.

(Category A contains provisions that

a developing-country or least-devel-
oped-country member designates for
implementation upon entry into force of
the TF Agreement or, in the case of a
least-developed-country member,
within one year after entry into force.)

#��	��������

According to trade officials, the
week of intense legal review by the Pre-

paratory Committee was with respect to
the TF Agreement’s text in English.

Trade officials said that after the
translations are completed, the text will
be going to the capitals of both Spanish-
and French-speaking countries, where it
will be assessed as to whether the incon-
sistencies that were corrected in the En-
glish text also apply to the text in these
two other official languages of the WTO.

According to the Bali Ministerial
Decision, rectifications are to be of “a
purely formal character” that does not
affect the substance of the Agreement.

Trade officials said that in the in-
stance where disagreements arise over
proposed changes, the Bali text would
be final. The majority of the requested
changes did not garner consensus, trade
officials added.

The Chair of the Preparatory Com-
mittee, Ambassador Esteban B. Conejos
Jr of the Philippines, expressed happi-
ness that members had kept to the agreed
“absolute deadline” of 2 May for the con-
clusion of the exercise.

According to trade officials, the
Chair said that he would convene a spe-
cial meeting of the Committee in the next
couple of weeks, in order to adopt the
TF text in the three official languages.

Work will then commence on the
Protocol of Amendment at the next regu-
lar meeting of the Preparatory Commit-
tee. (SUNS7798)�������������������������������������
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by Sarah Anderson

On the afternoon of 6 May 2010, the Dow
Jones Industrial Average suffered its fast-
est nosedive ever. Within minutes, a tril-
lion dollars in wealth went “poof”.

What happened?
What actually set it off remains in

dispute. Yet we do know that high-fre-
quency traders, relying on computers
programmed to make trades at speeds
measured in the millionths of seconds,
accelerated the freefall by withdrawing
from the market en masse.

Four years after they caused the
“Flash Crash”, those speed demons still
rule our financial markets.

The Dow did rebound by the end of
the day from that unnerving plunge. So
why worry about the fact that regulators

have done little to rein in these warp-
speed traders in the years since the
crash?

First off, we got lucky with the Flash
Crash. According to many financial
regulators and researchers, the timing
helped us dodge a bullet. Global conta-
gion effects would’ve been far worse if
the freefall had happened in the morn-
ing, when EU markets were open, or just
before the closing bell without time for
a rebound before trading started in Asia.
Will we be so lucky the next time?

Another concern is that high-fre-
quency traders have rigged the markets
in their favour. In his best-selling new
book Flash Boys, Michael Lewis tells the
gripping tale of one savvy banker who



�
 �������	�
����	
	��������������������� ������

  CURRENT REPORTS     Financial sector

comes to realize that even he’s being
cheated by the speed traders.

One of their tricks is to pay for the
privilege of locating their computer serv-
ers as close as possible to market ex-
changes. That way, they get trading in-
formation a split-second ahead of the rest
of us. A split-second is long enough to
get an edge on manipulating prices.

Speed demons add no value to the
real economy. They’re not interested in
helping promising companies raise capi-
tal to innovate or create jobs. They sim-
ply exploit fleeting, microscopic price
discrepancies. And they have no idea
what assets they’re even buying and sell-
ing.

In a recent survey of financial pro-
fessionals, 70% said US financial markets
aren’t fair for everyone. More than half
said high-frequency trading is harmful.
And that’s among people actually work-
ing in the industry.

�	%�������	�

One way to spoil the Flash Boys’
party would be to impose a small tax on
each Wall Street trade. This idea is start-
ing to take off.

Eleven European countries are ne-
gotiating what will be the world’s first
regional financial transaction tax. The
proposal on the table is a tax of 0.1% on
stock and bond trades and 0.01% on de-
rivative transactions. The European
Commission expects this tiny tax to raise
an estimated $42 billion per year while
it discourages purely speculative – and
potentially dangerous – short-term trad-
ing.

The cost would be negligible for or-
dinary investors. But it would undercut
the profitability of trading strategies
based on picking up pennies on thou-
sands, if not millions, of trades per day.

When asked about this, European
Tax Commissioner Algirdas Semeta has
coolly suggested that high-frequency
traders find a different business model.
Such frank talk is rare in the United
States, where Wall Street has a tight grip
on the political system.

And unfortunately, the Obama ad-
ministration isn’t on board yet.

With the spike in concern over high-
frequency trading, a petite tax that could
encourage longer-term productive in-
vestment may just have a chance. It’s not
too late to learn lessons from the Flash
Crash.���������������������������������������������������

Sarah Anderson directs the Global Economy
Project at the Washington-based Institute for
Policy Studies. This article is reproduced from
OtherWords.org under a Creative Commons li-
cence.
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In 2009, in response to the financial recklessness and
murky tax rules that plunged the world into financial crisis,
leaders of the G20 major economies declared an end to bank-
ing secrecy and vowed to clean up the international tax sys-
tem. It is only now, five years on, that meaningful action against
secrecy and corporate tax abuse is beginning.

A number of high-profile companies, including Apple,
Starbucks and others, have been exposed for dodging their
taxes and cheating the system. They have indulged in artifi-
cial tax schemes and “profit shifting”, registering losses in
countries with high tax rates, and profits in tax havens with
low tax rates.

In response to public anger and gaps in national budgets,
G20 governments commissioned the Organization for Eco-
nomic Co-operation and Development (OECD) to propose
action to curb profit shifting and other tricks exploited by
multinational corporations (MNCs) that erode governments’
tax bases. The current system of dysfunctional international
rules and treaties allows many MNCs to pay minimal tax bills
relative to their real profits, and avoid paying their fair share.
But, if designed appropriately, the OECD’s Action Plan on Base
Erosion and Profit Shifting (BEPS), released in 2013, could
provide a much-needed opportunity to modernize the inter-
national tax system and make it fit for purpose. However,
unless urgent action is taken, the initiative looks likely to rep-
licate the same defects that have afflicted the current interna-
tional tax system.

This article shows how big businesses, by escaping their
tax liabilities, constrain the ability of governments to tackle
inequality – particularly that of developing countries. Impor-
tantly, it also shows how tax rules are rigged in favour of
MNCs, and how the G20’s current approach to tax reform is
at risk of being dominated by a legion of corporate lobbyists
and is therefore likely to create a new international system
that does little to benefit ordinary people.

&���	��'������(������	���	����	��������
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In many countries, economic inequality has reached ex-
treme levels and continues to grow. If left unchecked, it will
weaken global efforts to eradicate poverty. Fair tax regimes
are vital to finance well-functioning states and enable govern-
ments to fulfil their obligations to uphold citizens’ rights to
basic services, such as healthcare and education.

The International Monetary Fund (IMF) has recently made
a strong case for the effectiveness of redistributive fiscal poli-
cies in decreasing or offsetting the effect of growing inequal-
ity, particularly in economies where tax accounts for a higher
ratio to gross domestic product (GDP).

Oxfam supports the use of progressive taxation and spend-

ing to reduce inequality. Taxing companies, particularly suc-
cessful multinationals, is one of the most progressive forms of
taxation. All companies must pay their fair share of taxes, ac-
cording to their means. They should not be allowed to escape
their obligations to the societies in which they operate and
where they generate their profits.
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It is impossible to calculate the true extent of the financial
losses that all countries sustain because multinationals do not
pay taxes proportionate to their real profits. Nevertheless, con-
servative estimates for potential tax losses are in the billions.

What is clear is that in all OECD countries the rates of
return to private capital have soared since the 1980s. This has
resulted in a worldwide trend of rising corporate profits as a
share of the economy. However, while corporate profits have
risen, their increase has not been matched by a rising trend in
income tax contributions. In fact, on average, the opposite is
happening. The OECD has also found that, on average, MNCs
pay 5% in corporate tax, while small companies pay around
30%.

This situation can mostly be explained by two phenom-
ena: multinational business shifting profits or otherwise struc-
turing cross-border transactions to avoid their tax liabilities;
and companies securing tax incentives from governments bid-
ding to attract foreign investment. The tax gap for developing
countries – the amount of unpaid tax liability faced by com-
panies – is estimated at $104 billion every year (including prof-
its shifted in and out of tax havens). Governments in these
countries then give away an estimated $138 billion each year
in statutory corporate income tax exemptions. These losses
combined could pay twice over the $120 billion needed to meet
the Millennium Development Goals (MDGs) related to pov-
erty, education and health.

Governments are being starved of vital resources on a
momentous scale. As tax returns from capital fall, they are left
with two options: to cut back on the essential spending needed
to reduce inequality and deprivation; or to make up the short-
fall by levying higher taxes on other, less wealthy sections of
society. Consequently, wealth is redistributed upwards, and
the inequality gap grows.

*�����������	%���	������	�
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Over recent years, several factors have combined to un-
dermine the integrity of corporate income tax worldwide. First,
the process of globalization (and with it, financial, investment
and trade liberalization) has changed the way companies op-
erate. For MNCs, national borders no longer exist, yet tax sys-
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tems remain under national government administrations or
jurisdictions. Each jurisdiction is characterized by different
legislative structures and policy objectives that often contra-
dict or compete with each other.

Some countries attempt to attract MNCs and rich indi-
viduals who want to pay as little tax as possible by cutting tax
rates; by offering tax loopholes and special incentives; by of-
fering financial secrecy to facilitate tax evasion; and they im-
pede scrutiny of tax avoidance or are deliberately lax about
tax enforcement. This gives rise to tax “competition”, which
companies can abuse to minimize their tax liabilities.

MNCs that adopt aggressive tax-planning strategies rely
on the mismatches and gaps that exist between the tax rules
of different jurisdictions. They minimize corporate tax contri-
butions by making taxable profits ‘disappear’ by shifting prof-
its to low-tax operations where there may be little or no genu-
ine economic or profit-making activity. They can artificially
attribute the ownership of assets or the locations of transac-
tions to paper subsidiaries in secret jurisdictions with zero or
low nominal tax rates, known as “tax havens”.

Tax havens operate through ‘empty’ structures that often
have no connection to the location or substance of the
company’s economic activity. By doing this, they minimize
taxation of business profits at the source (where the real in-
come is generated) and destination (where the MNC’s head
office is “tax-resident”). Another typical tax-abuse strategy is
transfer mispricing: the practice of deliberate over-pricing of
imports or under-pricing of exports of goods and services be-
tween the subsidiaries of the same companies. While deliber-
ate transfer mispricing in theory constitutes unlawful tax eva-
sion, in practice current tax rules allow companies to set the
prices of many company-specific goods and services more or
less arbitrarily, making them nearly impossible for develop-
ing-country tax authorities to challenge.

A number of successful, world-renowned branded com-
panies have found themselves in the spotlight recently accused
of tax dodging. They include Apple, Amazon, Google,
Vodafone, Ikea, eBay, Zara and Starbucks. In his speech to
global leaders at the World Economic Forum in Davos, UK
Prime Minister David Cameron said, in an apparent swipe at
Starbucks, “Companies need to wake up and smell the coffee,
because the customers who buy from them have had enough
of businesses that think they can carry on dodging their fair
share of taxes or that they can keep on selling to the UK and
setting up ever more complex tax arrangements abroad to
squeeze their tax bill right down.”

French President François Hollande said, ahead of his re-
cent visit to the US to meet President Barack Obama, “When I
go to the US in a few days, we have agreed with President
Obama to make this effort on tax harmonization.” The French
government has recently clashed with Internet giant Google
over its tax planning in France. The French government is seek-
ing €1 billion in tax from Google. “This is not acceptable and
that is why, at both the European and the global level, we must
ensure that tax optimization ... can be called into question.”

Political leaders have started to publicly declare their in-
tention to tackle corporate tax dodging, but it remains to be
seen whether their words will be followed with action.
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In 2013, former UN Secretary-General Kofi Annan said
that for richer nations “if a company avoids tax or transfers

the money to offshore accounts what they lose is revenues;
here on our continent [Africa], it affects the life of women and
children – in effect in some situations it is like taking food off
the table for the poor.”

Revenue loss from businesses dodging their tax payments
harms poorer economies most, as corporate tax revenues com-
prise a higher proportion of their national income. Examples
of corporate tax dodging and its impact can be found on ev-
ery continent.

The problem for African countries is enormous. Accord-
ing to the Africa Progress Panel, an average of $38.4 billion
was lost to African countries annually through trade
mispricing between 2008 and 2010, representing billions of
dollars in lost tax revenues. In Bangladesh, each year the gov-
ernment loses around $310 million in tax revenues. An audit
by Peru’s tax administration of only 27 cases of transfer pric-
ing in 2013 revealed undeclared earnings of $350 million, rep-
resenting evaded taxes estimated at $105 million.

Corporate income tax is enormously important to devel-
oping countries. It comprises a significant share of total tax
receipts – around 18% – in low-income and lower-middle-in-
come countries. More frequently promoted sources of tax rev-
enue, such as value-added tax (VAT), are often more regres-
sive and therefore would increase inequality. Increasing rev-
enues from personal income tax collection, even using a pro-
gressive approach to taxation, is still challenging because tax
administrations are often too under-resourced to collect from
a more diverse tax base. To illustrate this point, it has been
calculated that more than 650,000 additional tax officials would
need to be employed in sub-Saharan African countries for the
region to have the same ratio of tax officials to population as
the OECD average.

These examples make a clear case that tackling corporate
tax dodging is essential to give developing countries a fair
chance of meeting people’s rights to public services and tack-
ling poverty and inequality. That is why the G20 and OECD
processes would be irresponsible to ignore the need to clamp
down on the corporate tax dodging that sucks billions out of
developing countries every year, and these countries’ right to
participate on an equal footing in the decision-making pro-
cess.

!�����������������������,�	%�����������������
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Low-taxation growth models are the cornerstone of many
governments’ growth strategies. Some governments strive to
offer the most preferable tax regimes through tax incentives,
exemptions, opaque financial facilities and low or no tax rates
(as discussed above), the theory being that a low-tax economy
attracts businesses to invest or operate in the country. This
pits many economies against each other as to who can offer
the most favourable tax environment to attract foreign direct
investment (FDI).

This kind of “race to the bottom” often brings greater ben-
efits to multinationals and their shareholders than to the citi-
zens and governments of developing countries. Governments
have sovereign power to set national policy related to attract-
ing FDI, which is largely determined by their political and
economic priorities. International tax rule reforms, such as the
G20/OECD BEPS project, do not, regrettably, directly tackle
the issue of tax incentives.

Despite this, many developing countries, desperate to at-
tract FDI, often accept the unfair conditions imposed by power-



�	�������	�
����	
	���������������������������

  Analysis

ful MNCs when negotiating contracts, for fear the companies
will take their business elsewhere. Some developing countries
offer special incentives and even tax holidays – incentives that
are not available to domestic firms and so make it even harder
for them to compete on an equal footing. Discretional tax in-
centives are a factor contributing to inequality. They create a
double standard between international and domestic compa-
nies without adding any social value, and reap less revenue
to invest in essential public services like health and educa-
tion, which are critical to reducing economic inequality.

Take the case of Sierra Leone, where economic inequality
is high. In 2011, the government lost more on tax incentives
than it spent on its development priorities. In 2012, tax expen-
diture amounted to an astonishing 59% of the entire govern-
ment budget. Put another way, government tax expenditure
in 2012 amounted to more than eight times the health budget
and seven times the education budget. If Ethiopia could cap-
ture just 10% of the money it loses each year through tax ex-
emptions, it could enrol 1.4 million more children in school.

A number of studies show that offering tax breaks to at-
tract inward investment is a policy tool that has been over-
promoted, without real evidence of any strong payoffs in de-
velopment terms. Besides access to natural resources, the key
determinants of a country’s ability to attract FDI are political
and macroeconomic stability, an educated workforce, good
transport, electricity and telecommunications infrastructure,
and large markets, or labour costs – most of which are financed
through the payment of taxes. Empirical studies do not show
the tax environment to be a key driver for foreign investment.
Such tax incentives are, in effect, a government trade-off, de-
signed to subsidize big (international) business to the detri-
ment of citizens’ social welfare and the provision of public
goods. There is an urgent need for measures to reverse com-
petition for FDI, which only serves to drive tax revenues down-
wards.
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The interminable pursuit of short-term profit maximiza-
tion through corporate tax dodging is now an integral com-
ponent of companies’ growth and profit strategies. Although
such practices are highly questionable from an ethical stand-
point, they are often not illegal. But quibbling over their legal-
ity misses the point. It is time to develop rules that are fair and
work in the interests of all – particularly developing countries
and citizens – rather than being captured to serve the interests
of powerful corporates and advanced economies. Moreover,
corporates that dodge their tax liabilities by utilizing tax ha-
ven jurisdictions in countries where they are not actually op-
erating (or have tax obligations) are, in effect, “free riders”.
They benefit from public spending in their home country, or
wherever they create taxable wealth and profits, yet avoid
contributing to its financing.
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The Action Plan on Base Erosion and Profit Shifting (BEPS)
proposed by the OECD and approved by the G20 seeks to re-
define international tax rules to curb the profit-shifting activ-
ity described above, and ensure companies pay taxes where
the economic activity takes place and value is created. The
action plan should be ready for implementation by the end of

2015. However, there are several reasons why this process, in
its current state, will not deliver an outcome that leads to more
progressive tax systems worldwide where multinational com-
panies pay their fair share of tax or do so where the value is
generated.

Firstly, the business lobby currently has a disproportion-
ate influence on the process, which it uses to protect its inter-
ests. Correcting the rules that allow the tax-dodging practices
of global giants like Google, Starbucks and others that lead to
tax revenue losses in OECD countries will be difficult, given
the size of the corporate lobby. But worse, perhaps, is that the
interests of non-OECD/G20 countries are not represented at
all in these negotiations. As Kofi Annan said in 2013, “... tax
evasion, avoidance, secret bank accounts, are problems for the
world … so we all need to work together, … to work to ensure
we have a multilateral solution to this crisis.”

+������������	��������������� �����
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Oxfam acknowledges the efforts of the OECD to make
these negotiations more transparent by organizing public
online consultations and public meetings. This may not be
enough, however, to counter the considerable private lobby
set to resist change. A major concern is the unjustifiable and
disproportionate influence that business interests have on the
OECD and member governments’ policy making, particularly
compared with the lack of influence wielded by countries out-
side the G20/OECD BEPS process. Economic inequality is
synonymous with political inequality. Too often, the interests
of powerful governments and influential companies are over-
represented in public policy making. Not only is this a threat
to representative democracy, it also serves to entrench and
increase inequality.

For example, at the end of 2013, the OECD opened con-
sultations to “stakeholders” to comment on new draft rules
on tax treaty abuse, hybrid mismatch arrangements, digital
economy, and transfer pricing and country-by-country report-
ing (CBCR). Looking at CBCR and establishing a template for
CBCR represents a positive initiative by the OECD towards
greater transparency as it will oblige foreign companies to re-
lease information on where they work and have real economic
activity, and how much tax they pay. However, CBCR will
only be effective if the information is comprehensive, presented
in an easily accessible form and publicly disclosed.

However, on just the CBCR consultation, almost 87% of
the contributions have come from the business sector, none
from developing countries’ tax authorities, and the remaining
13% include contributions from non-governmental organiza-
tions (NGOs) (eight, including Oxfam), academics (seven),
experts related to tax administrations (two) and one trade
union. More strikingly, of 135 contributions in total, only five
come from developing countries; 130 come from rich coun-
tries, with a large proportion (43%) coming from the UK and
the US.

Unsurprisingly, the business sector is almost all opposed
to the proposal. Only 6% of the private sector supported CBCR,
and only two contributions were in favour of making this in-
formation public to improve accountability. Some of the com-
panies that have objected to making this information public
are the same companies that have been involved in recent tax
scandals (though SABMiller, for example, unlike a number of
multinationals, does now disclose the tax it pays on its website).
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This shows a clear picture of who the OECD receives inputs
from and it is no surprise that there is resistance to change
from those who would benefit from the status quo.

The OECD recently announced following the 2013 con-
sultation that critical reporting requirements will be dropped,
including reporting on transactions relating to royalties, in-
terests and service fees (at the centre of a number of profit-
shifting scandals), and that data will not be made public. The
global accountancy firm KPMG (Switzerland) reported this
as “good news”.

Private companies are, of course, entitled to put forward
their views in this open and transparent process, but because
representation is unbalanced, it is likely to lead to a biased
outcome. Other stakeholders, especially from developing
countries, have neither the capacity nor the level of informa-
tion or access to decision makers that MNCs have. For example,
one informal group of US digital firms, whose membership is
not entirely known, has contributed to the OECD consulta-
tion on tax challenges of the digital economy (within BEPS)
through the US law firm Baker & McKenzie. One of the signa-
tories to the contribution was, until 2011, an OECD employee,
where she had been playing a senior role in tax policies affect-
ing global online and hi-tech groups.

The OECD recently announced that the new head of its
Transfer Pricing Unit was until recently a partner at KPMG
(London). It is reasonable and fair to recruit the best-qualified
staff for a role, and their personal integrity should not be ques-
tioned. As a general principle, though, staff – in any area of
public policy making – should not go back and forth from
policy-making institution to private lobby firm if that firm has
an interest in influencing a policy process in which there might
be a conflict of interest. This revolving door between tax legis-
lators and accountancy firms’ advisers should be closed, the
latter of whom often influence the design of government tax
policies that contain the loopholes that they then sell to cli-
ents. The UK parliament’s Public Accounts Committee high-
lighted one such case – that of an ex-Treasury adviser who
returned to KPMG after advising the Treasury on establish-
ing its “Patent Box” (tax relief on companies basing research
and development initiatives in the UK). This is not to suggest
that these advisers have done anything wrong. This practice
does however allow for a conflict between commercial and
public interests.

Equally concerning, the BEPS working group on digital
economy is co-chaired by France and the US. The US has a
particular vested interest in this group since it plays host to
some of the world’s largest global digital companies (includ-
ing Google, Amazon, Facebook and Apple). These are compa-
nies which have been the subject of high-profile public scan-
dals for aggressive tax planning. It is highly likely that the
chair of a working group will heavily influence the group’s
outcomes.

Business interests will also directly influence the position
of OECD members. For example, one of the action items un-
der BEPS is the strengthening of controlled foreign company
(CFC) rules, which are designed to limit companies’ ability to
avoid tax by using tax havens. These rules can reduce tax abuse
in the country where the company’s head office is registered
and, when well-designed, can disincentivize those companies
from shifting their profits out of other countries in which they
operate – often developing countries – and into tax havens.
This reduces their profits on paper in these countries, enabling
them to pay less tax there.

In the UK in 2012, Treasury changes to CFC rules system-

atically removed these protections for other countries, and at
the same time made it easier for MNCs to shift profits out of
the UK. The new loopholes in the UK’s CFC rules had been
several years in the making, dating back to 2008. The govern-
ment established a series of liaison groups, consisting of rep-
resentatives solely from large multinational businesses. It is
not unreasonable to assume that these business groups will
be lobbying the UK government to resist any strengthening of
the CFC rules in the UK or at the OECD.
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While G20 action to address corporate profit shifting and
base erosion is a step in the right direction, the BEPS Action
Plan has an inherent and fundamental flaw: countries that are
not members of the OECD and G20 are effectively barred from
the process of deciding the new rules. Excluding at least four-
fifths of the world’s governments from the process of devel-
oping a new “multilateral instrument” (emphasis added) not
only runs the risk of remaining mired in the same power dy-
namics that have produced the current unfair system, but is
also deeply iniquitous. Despite strong evidence that profit
shifting occurs more in non-OECD countries than in OECD
countries, the former will not be represented at the negotiat-
ing table. As a result, any agreement will inevitably continue
to serve the interests of the most powerful and engaged coun-
tries.

While global in reach, the final outcomes of the BEPS pro-
cess will be agreed with non-OECD/G20 countries only be-
ing “consulted” along with other “stakeholders”. Indeed, the
OECD has initiated four regional consultations on BEPS: one
in Seoul (for Asian countries), one in Bogota (for Latin America
and the Caribbean), one in Pretoria (for African countries) and
one in Paris (for African francophone countries). It is not clear
how the conclusions from these consultations will be taken
on board. Clearly, these regional consultations should not be
one-off events. Moreover, these meetings were not represen-
tative enough: there were more participants from OECD/G20
countries than non-members at the consultation in Seoul. Poor
participation was not due to lack of interest but limited capac-
ity in terms of human and economic resources and limited
budget for travel costs, for example. In a country such as El
Salvador, the international tax department is still in its infancy
and only has one full member of staff, who is fully occupied
with administering new legislation on transfer pricing.
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A further flaw is that the Action Plan on BEPS is too nar-
row in scope and concentrates too heavily on rich-country in-
terests. The Plan’s principal objective is to reduce double non-
taxation of MNCs. This is a positive response to help tackle
some of the many dubious tax abuse practices employed by
such household names as Apple, Starbucks, Microsoft, Ama-
zon, Google and Vodafone. The Plan is, however, limited in
scope because it does not question or change the underlying
principles of the system; it only aims to make the existing rules
of that system more effective for developed-country interests.

For example, the OECD’s discussion draft on “Transfer
Pricing Comparability Data and Developing Countries” is in-
adequate for developing countries. It does not address the near-
total lack of price comparables that are agreed when subsid-
iaries from developing countries trade internally within the
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multinational group.
A further critical issue for developing countries will be to

ensure that taxes are paid where profits and value are really
generated. They will not benefit from an outcome in the BEPS
project that leads to increased tax revenues in the richer coun-
tries where MNCs are “resident”, with no new revenues in
the countries that provide the “source” for the profits.

Moreover, OECD members are particularly interested in
finding solutions to base erosion and profit shifting in high-
technology industries and the digitalized consumer market –
which therefore defines a strong focus of the priorities for the
overall Action Plan. Indeed, there is a specific action point
(Action 1) and working group within the BEPS process on the
digital economy.

Problematic sectors central to developing economies in-
clude agribusiness, telecommunications and extractives, to
which the Action Plan on BEPS gives scant attention. There is
no working group within the BEPS process finding solutions
to improve tax collection from extractive industries, despite
many developing countries relying heavily on that sector for
public revenues. This sector is often heavily under-taxed be-
cause of tax exemptions or profit-shifting practices.

Finally, many of the solutions to these problems so far
proposed by the BEPS process are very technical and require
highly sophisticated and well-resourced legislative adminis-
trations, which puts less well-resourced governments at a dis-
advantage. For example, the discussion draft on “Preventing
the Granting of Treaty Benefits in Inappropriate Circum-
stances” focused almost exclusively on complex anti-abuse
clauses in tax treaties. These are often difficult even for wealthy
countries’ tax authorities to enforce against MNCs, while ig-
noring simpler fixes that would allow all countries, including
developing countries, to counteract abuse by withholding taxes
and other simpler measures.

$%����������� ��������	%��������

Other ongoing OECD-led tax reforms give reason to sug-
gest that BEPS will not benefit developing countries. For ex-
ample, outside the BEPS process, the G20 has approved an
OECD multilateral standard for the reciprocal sharing of in-
formation automatically between tax authorities. While this is
a positive step, there is a systemic problem with this standard:
as it stands, it will only be used by richer countries. The auto-
matic information exchange (AIE) standard will only benefit
countries if they have the administrative capacity and legisla-
tive framework to share data with others and meet the require-
ments of the standard. OECD countries are not yet willing to
share data with countries whose tax authorities cannot meet
that standard. As a result, it will not benefit many developing
countries, unless the OECD standard permits those countries
to receive information without sending any in return until they
develop sufficient administrative capacity to do so, for which
they will need support.

To be truly effective, the multilateral standard must also
include a robust definition of beneficial ownership, declaring
the identity of the individual who ultimately benefits from
the income or wealth of the company, bank account, trust or
foundation – identities that are currently masked by the cre-
ation of “shell companies” or similar structures. It is essential
to establish publicly accessible government registers of ben-
eficial owners of all corporate vehicles, whose public nature

will also help those countries which cannot participate in AIE.
Overall, donor countries and relevant international orga-

nizations need to commit to a long-term coordinated capac-
ity-building programme to strengthen tax systems and admin-
istrations in developing countries. In 2011, the IMF, OECD,
UN and World Bank presented a report entitled “Supporting
the Development of More Effective Tax Systems” to the G20’s
Development Working Group. In it, they proposed a set of
recommendations which, beyond capacity building, included
a number of measures to increase tax collection. Sadly, mo-
mentum behind the report and its recommendations has since
dissipated.
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The broken system that allows MNCs to escape their tax
obligations, particularly in poorer countries, can no longer be
ignored. It denies governments the vital revenues that are
rightfully theirs to spend on essential services and on fulfill-
ing human rights obligations to their citizens. Establishing a
progressive tax system in which MNCs pay their fair share is
essential to enable governments worldwide to reduce inequal-
ity. In the February 2014 G20 Finance Ministers Communiqué,
world leaders committed to “engage with, and support low-
income and developing countries so that they benefit from
our work on tax”. This commitment now needs to be trans-
lated into actions.

The G20/OECD BEPS project presents a unique opportu-
nity to overhaul international corporate tax rules to deliver
more equitable returns for all countries and companies. Cur-
rently, however, there is a huge risk that any proposed revi-
sions to the rules will only serve the interests of wealthier and
more powerful countries. This opportunity is too rare and
important to be squandered. The process must allow suffi-
cient time for the full and meaningful involvement of non-
OECD/G20 countries to achieve a more level playing field.

The final goal is to deliver ambitious international tax re-
forms, where profit shifting will no longer be made possible
and profits will be taxed where the substance of economic ac-
tivity takes place, so that countries’ tax base is no longer eroded.

Within the OECD Action Plan on BEPS, G20 and OECD mem-
bers should:

� Open up negotiations to reform tax rules, so that all
countries can participate in the decision-making process on
an equal footing;

� Promote worldwide tax transparency by requiring
MNCs to make country-by-country reports publicly available
for each country in which they operate, including a breakdown
of their employees, physical assets, sales, profits and taxes (due
and paid), so that there can be an accurate assessment of
whether they are paying their fair share of taxes;

� Address other key issues that contribute to tax base
erosion and hit developing countries hardest, such as harm-
ful tax competition, changes to the allocation of tax rights
(source vs residence principle) and taxation of extractive in-
dustries.

As part of the G20 Presidency programme, G20 countries should:
� Request that the OECD report to be delivered in Sep-

tember 2014 to the G20 Development Working Group (on the
impact of BEPS in developing countries) be made public and
be considered within BEPS negotiations;

� Agree a programme to support the integration of de-
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veloping countries to build effective tax systems and better
coordinate the work between the “Finance Track” (the G20’s
coordination process for all financial and economic issues,
composed of all G20 finance ministers and central bank gov-
ernors) and the Development Working Group of the G20;

� Work with the IMF, World Bank, UN, African Tax Ad-
ministration Forum, Inter-American Center of Tax Adminis-
trations and other relevant bodies to develop a coherent plan
to help developing countries strengthen their fiscal adminis-
trations in order to tackle base erosion and profit shifting in
the future;

� Implement a multilateral system for exchanging tax in-
formation on an automatic basis, which would include devel-
oping countries from the start with non-reciprocal commit-
ments (i.e., no obligation to send information until they have
established the capacity to do so).

Launch a more comprehensive international tax reform:
� All countries should promote a proposal to establish a

World Tax Authority (WTA) to ensure tax systems deliver for
the public interests of all countries. A WTA could indepen-
dently follow global tax developments and gather statistics;
be a forum for discussion on international issues related to
tax policy; tackle tax competition by setting common mini-
mum tax rates to prevent a “race to the bottom” on corporate
taxation; exert peer pressure on countries/jurisdictions that
enable companies to be free riders; and develop best practices
and codes of conduct on tax-related issues.

� The World Bank and IMF should host a joint agencies’
meeting to reanimate the 2010 G20 Seoul initiative that led to
the joint agencies’ recommendations on supporting the de-

velopment of more effective tax systems, and agree on a plan
to help developing countries build effective tax systems that
will lead to better global governance of international taxation.

� The IMF should conduct research on possible alterna-
tives to the OECD’s Arm’s Length Principle, such as unitary
taxation, and their impact on base erosion and profit shifting
in developing countries.

� All governments, but developed-country governments
in particular, should give financial support to the UN Tax Com-
mittee to facilitate innovative discussions on topics including
changes to the allocation taxation rights of companies, and
explore alternatives to the Arm’s Length Principle.

� All governments and tax policy-making bodies should
introduce and abide by a code of conduct that ensures that
businesses and accountancy firms, and their personnel, avoid
any conflicts of interest when being paid or hired by decision
makers to “provide intelligence and innovation”, and ensure
that commercial interests do not take precedence over the in-
terests of the public. ���������������������������������������������������������������

The above is extracted from “Business among friends: Why corporate tax
dodgers are not yet losing sleep over global tax reform” (Oxfam, 2014, http:/
/www.oxfam.org/sites/www.oxfam.org/files/bp185-business-among-friends-
corporate-tax-reform-020514-en_1.pdf) with the permission of Oxfam GB,
Oxfam House, John Smith Drive, Cowley, Oxford OX4 2JY, UK
(www.oxfam.org.uk). Oxfam GB does not necessarily endorse any text or
activities that accompany the materials, nor has it approved the adapted
text.

Oxfam is an international confederation of 17 organizations networked to-
gether in more than 90 countries, as part of a global movement for change,
to build a future free from the injustice of poverty.
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