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1.  Tiered formula cut
The Chair’s proposal compared to the G20 proposal allows for more lenient treatment of developed countries and more heavy treatment of developing countries. (See Annex 1 table for comparison).  Therefore the Chair’s range of cuts for developing countries (i.e. 32-34, 36-40, 41-43, 44-48 per cent for the bands) should be lowered, at least to the G20 proposed cuts (25, 30, 35, 40 per cent, for same bands).
The Chair also states the developing countries should have a maximum average cut of (36) (40) per cent.  If this were to include all developing countries, it would be far too high.  The ACP and Africa proposals state that the average cut for developing countries should not exceed 24%.   This 24% figure should be retained.
The Chair has more lenient treatment for SVEs, which can have 10 percentage points lower cuts for each band.  SVEs can also adjust at their own discretion in order to achieve 24% overall average cut.  Moreover, SVEs and ceiling-binding (or homogenous low binding) countries can opt out of tiered formula reduction and be subject only to the overall average reduction.  (The paper is not very clear whether this refers to 24% or the average for developing countries, i.e. 36 or 40 per cent.  This should be clarified as 24%).

Relating to LDCs, the Chair in his Challenge paper suggested that the remaining duty and quota free products will be provided at the end of the implementation period.  This suggestion is no longer in the present text.   LDCs may wish to put this proposal back on the table.

2. Special products

On indicators, the Chair first suggests to work on basis of G33 list.  This is good.
Second, he suggests to “try to quantify operationally” concepts such as “significant proportion” etc.   The quantification may give rise to several problems, which may be used by opponents of SP to make its use difficult.  Moreover different countries have different conditions, making it harder to have uniform thresholds.  

Mr. B.L. Das has pointed out that in many existing WTO agreements that give guidelines and criteria for “injury” with relevant factors listed in qualitative terms but no attempt to quantify these factors, and with no specific thresholds. For example in the Agreement on Subsidies, a determination of injury shall be based on evidence regarding volume of the subsidised imports and the impact of these on domestic producers;  Article 15.2 states that the authorities shall consider whether there has been a “significant increase” in subsidised imports, and whether there has been a “significant price undercutting” by the subsidised imports.  There are no quantification or thresholds for these.  (See Annex 2 for the examples by B.L. Das).

It can thus be argued that (1) It has been agreed that the self-designation of SPs is to be “guided” by indicators but not “driven” by the indicators and thresholds;  (2) To make the selection of SPs solely determined by indicators would be to negate the principle of self-designation;  (3)  It would make the process cumbersome and the SP instrument difficult to use;  (4) Other WTO agreements list factors and criteria that are relevant, but do not quantify these factors nor provide threshold limits;  (5) Therefore qualitative guidelines for SPs are sufficient.

Third, the Chair suggests that the indicators have to be transparent (accessible), objective and thereby open to verification. These would use international data or data at national level in a form accessible to other Members.  This proposal poses many difficulties. 

(1) Data may not be available from international agencies for several indicators and for several countries.  
(2) There is a bias towards using only indicators where data is available, and this may exclude the more important indicators in favour of those indicators where it is easier to have thresholds and data.  
(3) Countries where data collection is not so developed will be at a disadvantage, especially if they have to have data but also in a form that is accessible (so that other Members can check and be satisfied, or they can raise objections).  
(4) Being “open to verification” also implies that other Members can have the right to verify if the data if correct and whether the designation by a country of an SP is appropriate.  What are the rules on “verification”? Would the objection by one Member or a few Members (and thus there being a lack of consensus mean the indicator or data is not verified)?  Can the designation of an SP be challenged through dispute settlement on basis of not meeting the verification test?

(5)  There is little time for countries to do the selection of SP, prepare indicators, get through the verification process, and prepare schedules.    
It should be argued that the SP instrument has to be simple to use and to be operational, rather than be caught up in cumbersome procedures, verification and challenges, as this would discourage the use of the instrument by members.

Fourth, the Chair suggests a combination approach – the use of numbers (“a certain minimum percentage of SPs” that can be higher than sensitive products) as well as indicators.   This can be a useful possible solution.  The G33 proposal is for members to be able to designate at least 20% of tariff lines.  This proposal can be retained.  For some countries, it is easier and more advantageous to make use of the numbers approach, while other members may find the indicators approach advantageous.  If a minimum number is used (eg at least 20%), then some countries that make extensive use of indicators can compare and can exceed this minimum if the indicators result in a larger number.  Especially if there is no better offer by developed countries in domestic support, there is a good case for the G33 to retain the “at least 20%” proposal.

Special safeguard mechanism

The Chair and several members suggest that in the treatment of SSM, the existing Uruguay Round bound rates cannot be exceeded.

The Chair says this would be “going backwards.”   Such a comment indicates a misconception of SSM and safeguard.  

In the normal safeguard in GATT and in the SSG, there is no restriction that the duty cannot be raised above the bound rates of the previous Round.  It would be most unfair if such a restriction is to be placed on the SSM, which is supposed to have more flexibility than the SSG.

Also, the aim of “safeguard” is to prevent injury to local producers.  The safeguard instrument must be designed in a way that enables this aim to be realised.

A table in the Annex shows the increase in duty rates required in order to prevent injury to local producers.  If in the original situation, the import price is 100 and the duty (bound and applied) is 30%, which enables the retail price of the import to be just above that of the local product, then if the price of import falls by 10%, the duty has to rise from 30% to 44% in order to prevent damage to local product.  A import price fall of 20% requires the tariff to increase from 30 to 62.5%.  And an import price fall of 50% requires the duty to rise from 30 to 160%.  

There should also not be restriction on the number of times or products for which the SSM can be used.

The G33 proposal for SSM dated 23 March 2006 is already mild, and may not even be able to take account of the required increase in import duty in the event of significant price falls.  Therefore this proposal can be retained.   

Annex 1

                              Agriculture Formula comparison
	Developed Countries
	Developing Countries

	
	

	Falconor Proposal
	Falconer Proposal

	Band
	Cut (%)
	Band
	2/3rds Cut (%)

	0-20
	48-52
	0-30
	32-34

	20-50
	55-60
	30-80
	36-40

	50-70
	62-65
	80-130
	41-43

	>75
	66-73
	>130
	44-48

	
	- a) Developing countries will have maximum average cut of (36) (40) per cent.

- b) SVEs can have 10 points lower in % cut in each band and can adjust at own discretion to have 24% overall average cut

- c) SVEs and ceiling binding countries need not do tiered reduction but be subject only to overall average reduction 

	
	

	
	ACP Proposal

	
	Band
	Cut

	
	0-50
	15%

	
	50-100
	20%

	
	100-150
	25%

	
	>150
	30%

	
	Average cut shall not exceed 24%

	
	

	
	

	G20 Proposal
	G 20 Proposal

	Band
	Cut
	Band
	Cut

	0-20
	45%
	0-30
	25%

	20-50
	55%
	30-80
	30%

	50-75
	65%
	80-130
	35%

	>75
	75%
	>130
	40%

	
	

	
	

	Africa Group
	Africa Group

	1. Developed Countries: at least 54% average tariff cut

2. Support G20 threshold for tiered formula
	1. Developing Contries: at most 24% cut

2. Developing countries undertake at most 2/3rds cut of developed countries


Annex 2

Scenarios on Required Duty Increase In SSM to address fall in import price

	
	(1)

Import price

(cents)
	(2)

Duty

(%)
	(3)

Duty

(cents)
	(4)= (1+3)

Import price

after duty

(cents)
	(5)= 20% of (4)

Traders’ make-up by 20%

(cents)
	(6)=(4+5)

Retail price of import

(cents)
	(7)

Retail price of local product

(cents)

	A.Original situation

	100
	30
	30
	130
	26
	156
	150

	B. import price falls 10%
	90
	30
	27
	117
	23.40
	119.3
	150

	B1. Required duty increase


	90
	44
	40
	130
	26
	156
	150

	C. Import price falls 20%
	80
	30
	24
	104
	20.8
	124.8
	150

	C1. Required duty increase


	80
	62.5
	50
	130
	26
	156
	150

	D. Import price falls 50%
	50
	30
	15
	65
	13
	78
	150

	D1.Required duty increase


	50
	160
	80
	130
	26
	156
	150


Note: 
1. A fall in import price by 10% requires duty to increase from 30% to 44% (a 47% increase)

             2. A fall in import price by 20% requires duty to increase from 30 to 62.5% ( a 108% increase)


3. A fall in import price by 50% requires duty to increase from 30 to 160% ( a 433% increase)

Annex 3
Examples of WTO Agreements with use of factors and criteria but without the use of quantitative data or thresholds  

There has been discussion on SPs whether the indicators should have quantitative thresholds and data that are verifiable to fit the thresholds.
 

In our view, qualitative indicators are sufficient as quantitative numbers would make the SP mechanism difficult to use and make problematic the operationalising of the "self designation" principle.
 

Mr Bhagirath Lal Das has prepared the attached document, with a note below, explaining that there are many provisions in GATT and other agreements (such as safeguard, anti dumping, subsidy) in which only qualitative guidelines are provided and these were deemed to be sufficient for these agreements. 
 

A good case can be made that similarly for SPs, qualitative guidelines are sufficient.
 

.
 
Note by Bhagiath Lal Das

The following are extracts from some WTO agreements that give guidelines and criteria for "injury". It should be particularly noted that the relevant factors have been listed out in qualitative terms in detail but there is no attempt to quantify these factors. No specific threshold limits have been specified nor there are any scores for indicators. It may help in arguing for SP guidelines to be in only qualitative terms without resorting to any quantitative parameters like numerical indices, thresholds, scores etc. 
 

                                                              Bhagirath Lal Das
                                                                                   
Guidelines for determining “injury” in case of subsidy:

(WTO Agreement on Subsidies:)

xx                            xx                              xx                               xx

15.1
A determination of injury for purposes of Article VI of GATT 1994 shall be based on positive evidence and involve an objective examination of both (a) the volume of the subsidized imports and the effect of the subsidized imports on prices in the domestic market for like products
 and (b) the consequent impact of these imports on the domestic producers of such products.

15.2
With regard to the volume of the subsidized imports, the investigating authorities shall consider whether there has been a significant increase in subsidized imports, either in absolute terms or relative to production or consumption in the importing Member.   With regard to the effect of the subsidized imports on prices, the investigating authorities shall consider whether there has been a significant price undercutting by the subsidized imports as compared with the price of a like product of the importing Member, or whether the effect of such imports is otherwise to depress prices to a significant degree or to prevent price increases, which otherwise would have occurred, to a significant degree.   No one or several of these factors can necessarily give decisive guidance.   

xx                      xx                                  xx                        xx

15.4
The examination of the impact of the subsidized imports on the domestic industry shall include an evaluation of all relevant economic factors and indices having a bearing on the state of the industry, including actual and potential decline in output, sales, market share, profits, productivity, return on  investments, or utilization of capacity;  factors affecting domestic prices;  actual and potential negative effects on cash flow, inventories, employment, wages, growth, ability to raise capital or investments and, in the case of agriculture, whether there has been an increased burden on government support programmes.  This list is not exhaustive, nor can one or several of these factors necessarily give decisive guidance.

xx                           xx                          xx                         xx

15.6
The effect of the subsidized imports shall be assessed in relation to the domestic production of the like product when available data permit the separate identification of that production on the basis of such criteria as the production process, producers' sales and profits.  If such separate identification of that production is not possible, the effects of the subsidized imports shall be assessed by the examination of the production of the narrowest group or range of products, which includes the like product, for which the necessary information can be provided.

xx                                 xx                                 xx                             xx

Guidelines for determining “injury” in case of dumping:

(WTO Agreement on Anti-dumping:)

xx                     xx                             xx                            xx

3.1
A determination of injury for purposes of Article VI of GATT 1994 shall be based on positive evidence and involve an objective examination of both (a) the volume of the dumped imports and the effect of the dumped imports on prices in the domestic market for like products, and (b) the consequent impact of these imports on domestic producers of such products.

3.2
With regard to the volume of the dumped imports, the investigating authorities shall consider whether there has been a significant increase in dumped imports, either in absolute terms or relative to production or consumption in the importing Member.   With regard to the effect of the dumped  imports on prices, the investigating authorities shall consider whether there has been a significant price undercutting by the dumped imports as compared with the price of a like product of the importing Member, or whether the effect of such imports is otherwise to depress prices to a significant degree  or prevent price increases, which otherwise would have occurred, to a significant degree.  No one or several of these factors can necessarily give decisive guidance.

xx                         xx                               xx                           xx

3.4
The examination of the impact of the dumped imports on the domestic industry concerned shall include an evaluation of all relevant economic factors and indices having a bearing on the state of the industry, including actual and potential decline in sales, profits, output, market share, productivity, return on investments, or utilization of capacity;  factors affecting domestic prices;  the magnitude of the margin of dumping;  actual and potential negative effects on cash flow, inventories, employment, wages, growth, ability to raise capital or investments.  This list is not exhaustive, nor can one or several of these factors necessarily give decisive guidance.

xx                          xx                      xx                          xx

3.6
The effect of the dumped imports shall be assessed in relation to the domestic production of the like product when available data permit the separate identification of that production on the basis of such criteria as the production process, producers' sales and profits.  If such separate identification of that production is not possible, the effects of the dumped imports shall be assessed by the examination of the production of the narrowest group or range of products, which includes the like product, for which the necessary information can be provided.

3.7
A determination of a threat of material injury shall be based on facts and not merely on allegation, conjecture or remote possibility.  The change in circumstances which would create a situation in which the dumping would cause injury must be clearly foreseen and imminent.
  In making a determination  regarding the existence of a threat of material injury, the authorities should consider, inter alia, such factors as:

(i)
a significant rate of increase of dumped imports into the domestic market indicating the likelihood of substantially increased importation;

(ii)
sufficient freely disposable, or an imminent, substantial increase in, capacity of the exporter indicating the likelihood of substantially increased dumped exports to the importing Member's market, taking into account the availability of other export markets to absorb any additional exports;

(iii)
whether imports are entering at prices that will have a significant depressing or  suppressing effect on domestic prices, and would likely increase demand for further imports;  and

(iv)
inventories of the product being investigated.

No one of these factors by itself can necessarily give decisive guidance but the totality of the factors considered must lead to the conclusion that further dumped exports are imminent and that, unless protective action is taken, material injury would occur.

Guidelines for “injury” in case of general safeguard action

(WTO Agreement on Safeguard:)

xx                       xx                                     xx                       xx

2.
(a)
In the investigation to determine whether increased imports have caused or are  threatening to cause serious injury to a domestic industry under the terms of this Agreement, the competent authorities shall evaluate all relevant factors of an objective  and quantifiable nature having a bearing on the situation of that industry, in particular, the rate and amount of the increase in imports of the product concerned in absolute and relative terms, the share of the domestic market taken by increased imports, changes in the level of sales, production, productivity, capacity utilization, profits  and losses, and employment.










� Throughout this Agreement the term "like product" ("produit similaire") shall be interpreted to mean a product which is identical, i.e. alike in all respects to the product under consideration, or in the absence of such a product, another product which, although not alike in all respects, has characteristics closely resembling those of the product under consideration.


� One example, though not an exclusive one, is that there is convincing reason to believe that there will be, in the near future, substantially increased importation of the product at dumped prices.
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