
TWN Submissions to the United Nations 
Climate Talks — Ideas and Proposals 

on the Elements Contained in
Paragraph 1 of the Bali Action Plan

TWN
Third World Network

TWN Climate Change Series                       2



TWN Submissions to the United 
Nations Climate Talks 

— Ideas and Proposals on the 
Elements Contained in Paragraph 1 

of the Bali Action Plan

TWN
Third World Network



TWN Submissions to the United Nations Climate Talks 
— Ideas and Proposals on the Elements Contained in

Paragraph 1 of the Bali Action Plan
is published by 

Third World Network
131 Jalan Macalister,

10400 Penang, Malaysia.
Website: www.twnside.org.sg

© Third World Network 2009

Printed by Jutaprint
2 Solok Sungei Pinang 3, Sg. Pinang,

11600 Penang, Malaysia.

ISBN: 978-967-5412-00-4



CONTENTS

1 Introduction  1  

2 Shared Vision and Burden Sharing in the “Global Goal”  4

3 Sectoral Approaches in Climate Negotiations: 
 Considerations for Developing Countries  14 

4 Some Key Points on Climate Change, Access to Technology 
 and Intellectual Property Rights  49

5 Possible Elements of an Enhanced Institutional Architecture 
 for Cooperation on Technology Development and Transfer 
 under the UNFCCC  57

6 Multilateral Financial Structure for Climate Change: 
 Key Elements  73

7 A “Long-term Global Goal for Emission Reductions” 
 Based on Technology Diffusion and Transfer  80





1

Introduction1

The 13th Meeting of the Conference of the Parties (COP) to the United 
Nations Framework Convention on Climate Change (UNFCCC) was held 
in Bali on 3-15 December 2007.  The 3rd meeting of the Parties to the Kyoto 
Protocol was held in parallel1. 

COP 13 adopted the Bali Action Plan (Decision 1/CP13) that launched 
“a comprehensive process to enable the full, effective and sustained 
implementation of the Convention through long-term cooperative action, 
now, up to and beyond 2012, in order to reach an agreed outcome and 
adopt a decision” at COP 15 in Copenhagen in December 2009. A new Ad 
hoc Working Group on Long-term Cooperative Action (AWG-LCA) was 
established under the UNFCCC for this purpose.

The five elements of the Bali Action Plan are: a shared vision for long-term 
cooperative action; enhanced national/international action on mitigation 
of climate change; enhanced action on adaptation; enhanced action on 
technology development and transfer to support action on mitigation and 
adaptation; and enhanced action on the provision of financial resources and 
investment to support action on mitigation and adaptation and technology 
cooperation. 

1  The rule is that the COP of a “parent” Convention serves as the meeting of the 
Parties of a protocol since the latter is a legal instrument adopted under the Convention. In 
this case the UNFCCC COP served as the meeting of the Kyoto Protocol.
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The AWG-LCA met in Bangkok, Thailand (31 March-4 April 2008) and 
in Bonn, Germany (2-12 June 2008). At the 3rd meeting of the AWG-
LCA in Accra, Ghana on 21-27 August 2008, Parties, in the decision on 
‘Enabling the full effective and sustained implementation of the Convention 
through long-term cooperative action now, up to and beyond 2012’, invited 
accredited observer organizations to submit ideas and proposals on the 
elements contained in paragraph 1 of the Bali Action Plan by 30 September 
2008.

Further to the invitation as specified in the Accra decision, Third World 
Network (TWN) submitted the following documents on 30 September 
2008:

Shared Vision and Burden Sharing in the “Global Goal”1. 
Sectoral Approaches in Climate Negotiations: Considerations for 2. 

Developing Countries;
Some Key Points on Climate Change, Access to Technology, and 3. 

Intellectual Property Rights;
Possible Elements of an Enhanced Institutional Architecture 4. 

for Cooperation on Technology Development and Transfer under the 
UNFCCC;

Multilateral Financial Structure for Climate Change: Key Elements.5. 
  
The then Chair of the AWG-LCA, Ambassador Luiz Figueiredo Machado 
of Brazil, produced the Assembly Document (FCCC/AWGLCA/2008/16) 
for review at the 4th meeting of the AWG-LCA in Poznan, Poland on 
1-10 December 2008. This document assembled the ideas and proposals 
presented by Parties on the elements contained in paragraph 1 of the Bali 
Action Plan, and took into account the ideas and proposals presented by 
accredited observer organizations. 
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The structure of the assembly document follows the structure of the Bali 
Action Plan, and consists of five chapters assembling ideas and proposals 
on the five elements listed above.
 
Parties and accredited observer organisations had the opportunity to submit 
further ideas and proposals. Accordingly, TWN submitted the following on 
6 December 2008:

Third World Network Submission for the Update of the “Assembly 1. 
Document” (FCCC/AWGLCA/2008/16) that reiterated key points in the 
earlier submissions; and 

A “Long-term Global Goal for Emission Reductions” Based on 2. 
Technology Diffusion and Transfer.

At the 6th meeting of the AWG-LCA in Bonn on 1-12 June 2009 Parties 
submitted a large amount of additional text to a draft negotiating text prepared 
by the current Chair, Mr. Michael Zammit Cutajar of Malta. According to 
the Note by the Chair dated 19 May 2009, the Chair’s text took into account 
the ideas and proposals from the updated Assembly Document, proceedings 
of the 5th meeting of the AWG-LCA in Bonn on 29 March-4 April 2009 and 
further submissions from Parties received by the UNFCCC Secretariat as of 
5 May 2009. 

Negotiations on the compilation text of more than 200 pages are scheduled 
for 10-14 August (informal session in Bonn), 28 September to 9 October 
(7th meeting of the AWG-LCA in Bangkok, Thailand) and 2-6 November 
(resumed 7th meeting of the AWG-LCA in Barcelona, Spain) before the 15th 
meeting of the COP on 7-18 December in Copenhagen, Denmark.

Six of the TWN submissions are reproduced in the following chapters.

TWN is grateful to Matthew Stilwell for drafting the submissions contained 
in Chapters 3, 5, 6 and 7.
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Shared Vision and Burden 
Sharing in the “Global Goal”2

The Bali Action Plan included a paragraph on “shared vision for long-term 
cooperative action.” Paragraph 1(a) of the decision on the Bali Action Plan 
states that the AWG process will address:

A shared vision for long-term cooperative action, including a long-
term global goal for emission reductions, to achieve the ultimate 
objective of the Convention, in accordance with the provisions and 
principles of the Convention, in particular the principle of common 
but differentiated responsibilities and respective capabilities, and 
taking into account social and economic conditions and other relevant 
factors.

The word “including” in the first line is important, as it implies that the 
emission reduction goal is only one of the aspects of the shared vision.

Thus, for balance to be achieved, other aspects besides mitigation and 
an emission reduction goal, have also to receive similar attention. These 
include adaptation, adequate financial resources and effective technology 
development and transfer.

Moreover, in considering all aspects of the shared vision, the Common and 
Differentiated Responsibilities (CDR) principle, and social and economic 
conditions and other relevant factors, have to be taken into account.

This paper deals with one aspect of the “shared vision”, i.e. the question of 
a “long-term global goal.” This question has to be considered in the overall 



5

context of the “shared vision” as briefly discussed above.

Long-term goals or “global targets” are phrases used by some parties to 
mean that a consensus be formed on three global goals or targets:          

(1)  temperature increase: to limit global temperature increase (e.g., to 2 
degrees Celsius or less over pre-industrial levels);  

(2)  greenhouse gas concentration: to limit the rise in the concentration 
of greenhouse gases in the atmosphere to a certain level (e.g., 450 parts 
per million CO2 equivalent or less) which is associated with the target for 
temperature increase; and
 
(3)  emission targets: to reduce global greenhouse gas emissions by a 
certain specified extent (e.g., 50% or more below 1990 levels by 2050). This 
is accompanied by a proposal (e.g., from the EU) for emission reduction by 
developed countries of 60-80% by 2050 (below 1990 levels).

These figures are informed by the findings of the IPCC’s fourth assessment 
report.  The IPCC provides scientific estimates and ranges of figures (with 
degrees of probability) but does not, however, make a decision or proposal 
on what targets or goals should be adopted. It is for the UNFCCC to decide 
whether to adopt global goals and, if so, what these should be. 

At Bali there was no agreement on whether to mention any global targets 
or goals. This was one of the contentious issues that lasted to the end. The 
Bali Action Plan does not explicitly mention the global numbers. However, 
footnote 1 linked to the fourth paragraph of the chapeau (which recognizes 
that deep cuts in global emissions will be required and emphasizes the 
urgency to address climate change) refers to certain figures in the IPCC’s 
fourth assessment report (Working Group III).  

The issue of “long-term goals” has major development and equity 
implications.
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One concern on process is that the “long-term goals” above may be 
negotiated in one forum [the AWG-LCA (Ad Hoc Working Group on Long-
term Cooperative Action under the Convention) under the Convention] 
whereas the reduction commitments of Annex I parties are negotiated in 
another forum (the AWG on further commitments of Annex I Parties under 
the Kyoto Protocol).  

Yet the two aspects have important links. In particular, developing countries 
could be indirectly committing themselves to a cut of a certain percentage 
in their emissions without directly being aware of this. For instance, if a 
global goal of 50% emission cut by 2050 is agreed to, and the AWG agrees 
on a reduction by Annex I countries of 70% (mid-point of 60-80%), the 
implication is that developing countries have to undertake the residual 
emission cut.  

The table in the Annex shows the implications for developing countries of 
three scenarios (Scenarios A, B, C) involving a 50% cut in global emissions 
by 2050 as compared to the 1990 level.

The starting point is 1990, in which total world greenhouse gas emissions 
were 38.6 billion tonnes, with industrial countries’ emissions at 18.2 
bil tonnes and developing countries’ emissions at 20.4 bil tonnes. The 
developing countries’ population was 4.1 billion people, so their average 
emission per capita was 5 tonnes.

Scenario A

In Scenario A, there is a global cut of 50% in emissions, from 38.6 to 19.3 
bil tonnes, in 2050 compared to 1990. Industrial countries cut by 70% from 
18.2 to 5.5 bil tonnes. The implication is that the developing countries also 
have to cut, in this case from 20.4 to 13.8 bil tonnes, or a 32% reduction. 
However, by 2050 the developing countries’ population is projected (by 
the UN) to double to 8 bil people (from 4.1 bil in 1990). Thus their average 
emission per capita drops from 5 to 1.7 tonnes, or by 65%.  
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On the other hand, the developed countries’ population is projected to be 
stable in the period 1990 to 2050, so their decline in per capita emission will 
be at the same rate as their decline in total emissions, which is 70% in this 
scenario. In other words, in this scenario, the developed countries’ per capita 
emission would fall by 70% while that of developing countries would fall 
by 65%. The developing countries in effect would take on almost the same 
emission reduction burden (in per capita terms) as developed countries.
   
This is the scenario that is actually facing developing countries should the 
50% global cut and the 70% Annex-I-country cut be realized. A commitment 
to undertake emission cuts in absolute terms is in contrast to past and present 
positions, that developing countries need the “environmental space” to 
enable them to grow, so they would need more time for emission growth, or 
they may aspire to reduce the growth of emissions.    

Should the Annex I countries agree to an 80% cut, and bring their emissions 
down to 3.6 bil tonnes in 2050, the developing countries would have to 
cut their emissions to 15.7 bil tonnes (to make the global total of 19.3 bil 
tonnes). This would be a 23% cut by developing countries; their per capita 
emissions would be 2 tonnes (down from 5 tonnes in 1990), which would 
be a per capita cut of 60%. In other words, even if the Annex I countries cut 
their emissions by 80%, developing countries would still have to face a 60% 
per capita emission cut. There would not be a significant difference with 
Scenario A in terms of burden and burden-sharing. Should a global target be 
set above 50% (e.g., 60, 70 or 80%), then the developing countries would be 
required to undertake even sharper rates of emission cuts.

In this scenario, the developing countries face a major challenge. They 
aspire to develop, which is usually accompanied by economic growth. 
An economic growth rate of 6-7% is a usual aspiration. It is true that a 
significant portion of present growth is inefficient, environmentally unsound 
or socially inequitable, and thus there is recognition that there has to be a 
shift from orthodox development to “sustainable development”. However, 
even sustainable development (where production and consumption patterns 
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are altered to be environmentally friendly, and where social equity is more 
emphasized) requires moderately high growth rates for developing countries, 
especially the poorer among them.   

In the past and present pattern of development, emissions are correlated 
with production, and thus should this pattern continue, a significant fall in 
emissions is associated with a corresponding fall in output. For a “decoupling” 
to take place, emissions would have to go down while economic growth 
proceeds at a similar rate. Since we are facing large numbers of change in 
emission, the challenge is enormous. The challenge is whether GNP growth 
can continue at 6-7% a year while emissions fall by 32% by 2050 or by 65% 
per capita by 2050. To bridge the gap between the simultaneous continuing 
rise in GNP and the progressive fall in emissions is a major challenge.  The 
gap can be narrowed only if there is sufficient finance and technology to 
enable the massive changes that are required in terms of energy efficiency, 
technological changes, the nature and use of material inputs, etc.

While the IPCC’s fourth assessment report makes the science clear on the 
seriousness of climate change trends, why emission reductions are required 
and by what ranges of percentage, what is still not clear are the economic and 
social aspects required to translate the implications of the climate science 
into development policy. And what is still to be worked out is the degree 
and nature of international cooperation required to enable the developing 
countries to make their great transformation. Without assurance and 
confidence that the corresponding assistance from developed countries is 
forthcoming, it would be difficult for developing countries to make binding 
or semi-binding commitments to cut their emissions.

Scenario B

Scenario B shows the implications if developed countries were to cut 
their overall emissions to zero by 2050.  Even in this case, the developing 
countries would still have to cut their total emissions by 5%, and their per 
capita emissions by 52%.
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Scenario C

Scenario C asks the question: what if the target is to have the per capita 
emission of developing countries remain the same between 1990 and 2050? 
Even this would be a great challenge for developing countries, to have GNP 
growth of 6% (or per capita GNP growth of 4%) while keeping per capita 
emission at zero growth.

In this Scenario C, the developing countries’ per capita emission remains at 
5 tonnes. Their total emissions would almost double (grow at 95%) from 20 
to some 40 bil tonnes in 2050. But the global target is a 50% cut to only 19.3 
bil tonnes in 2050. For this global target to be met, the developed countries 
would need to have negative emission of 20.5 bil tonnes, i.e., to go from 
18.2 bil tonnes in 1990 to minus 20.5 bil tonnes in 2050.   

The implications of this need to be explored, with regard to whether a great 
increase in sinks is possible in both developed and developing countries, and 
whether developed countries can transfer resources to developing countries 
to carry out some of the “negative emission” activities.   

In Scenario C, the figures are possible targets of commitments. As in the 
present system under the Kyoto Protocol, as a possible option, developed 
countries could meet part of their target by a transfer of funds or resources 
to developing countries to undertake emission reduction activities. Since 
the quantity of negative emissions for developed countries in this scenario 
is large, then there is scope for the flexibility of transferring resources to 
developing countries to effect emission reduction, which is far higher than 
can be envisaged if the commitment of developed countries were to be 70% 
or 80% or even 100% emission reduction by 2050 compared to 1990.

Thus, the concept of negative emission should be further explored, including 
in the context of the discussion on financial transfers. Such transfers 
or payments need not necessarily be within the framework of the Clean 
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Development Mechanism, but could be made to a multilateral climate fund 
or funds within the UNFCCC.

On the other hand, the developing countries will require tremendous 
capacity-building, including in conceptualizing the problem in the 
negotiations; integrating climate issues into development planning, 
including the financing of public and private investments, etc.; drawing 
up both climate action plans and new types of development and economic 
plans; and implementing the plans involving various sectors.      

The issue of global targets is thus linked to the following: (1) the emission 
reduction commitments of Annex I countries, and the setting of their targets; 
(2) the role or contribution of developing countries regarding emissions;  
(3) the demands of developing countries on finance and technology, and 
on capacity-building; and (4) the supply of finance and technology by 
developed countries.  

Therefore consideration of the important paragraph 1(a) of the Bali Action 
Plan – to attain a shared vision of action, including a long-term global 
goal for emission reductions – should be done in tandem and with cross-
reference to the several other related issues. The choice of figure for the 
“goal” should be made as part of a package in relation to the undertaking by 
developed countries on emission reduction, the expected role of developing 
countries in relation to emissions, and the provision of technology, finance 
and capacity-building. The goal should not be agreed to upfront without 
reference to these and other issues.

This is only one methodology of looking at the question of burden sharing 
in the context of a “global goal” of emission reduction. This methodology 
is useful in showing that when there are two variables (global goal, Annex 
I goal) that are determined, the implication is that there is a residual goal or 
target for the other party (i.e. non-Annex I countries).
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Further, using this methodology, it is also possible to explore other 
Scenarios, with assumptions, for example, that developing countries’ per 
capita emission on average may rise by 10% or x per cent between 1990 
and 2050.

This paper is meant not to instill pessimism, but to demonstrate the immense 
challenge that is facing both developed and developing countries in the 
quest for global reduction of emissions.

A major part of the challenge is to put into effect a major technological 
revolution, including in changing the source of energy into renewables, and 
in decoupling economic growth and sustainable development from emission 
of greenhouse gases. 

There is tremendous potential for developing countries to integrate energy-
efficient and clean technology and other aspects of climate-friendly 
sustainable development pathways, in which case they can achieve economic 
growth of the environmental type, which can meet human needs while also 
protecting the environment.

The more this potential is met through technology development and transfer 
and through financial resources transfer, the more they will be able to 
develop while avoiding business-as-usual carbon-dependent pathways.

The table attached can eventually be accompanied by tables showing goals 
for energy efficiency and reduction of dependence on technology that have 
intensive GHG emissions, and the finance implications for the transfer of 
these technologies. 

Therefore, the “shared vision” will have to crucially incorporate the finance 
and technology factors.
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Sectoral Approaches in Climate 
Negotiations: Considerations for 
Developing Countries

3

Summary 

Sectoral approaches present opportunities and risks for developing 
countries. On one hand, they offer a practical means to integrate national 
actions on mitigation, adaptation, finance, technology and capacity building. 
On the other hand – if linked with considerations of competitiveness at 
the international level – they risk the creation of new trade and economic 
barriers to developing countries. Avoiding protectionist abuse thus requires 
an understanding of how sectoral approaches could be used by developed 
countries to justify new trade restrictions under multilateral, regional or 
bilateral trade agreements, or through unilateral trade measures. 

Sectoral discussions under AWG-KP and AWG-LCA

In the Ad Hoc Working Group on Further Commitments for Annex I Parties 
under the Kyoto Protocol (AWG-KP), Parties are discussing greenhouse 
gases, sectors and source categories and possible approaches targeting 
sectoral emissions, including:

l The possible broadening of the coverage of greenhouse gases, sectors 
and source categories;

l  How approaches to limit or reduce the emissions of greenhouse gases 
from aviation and marine bunker fuels could be used by Annex I Parties as a 
means to reach their emission reduction targets, taking into account Article 
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“Sector” and “sectoral approach” have been used to encompass a 
variety of meanings. 

l Mitigation and adaptation sectors: A typology of mitigation and 
adaptation sectors has been developed by the IPCC and used variously 
in Technology Needs Assessments, National Adaptation Plans of Action 
and other contexts.

2, paragraph 2, of the Kyoto Protocol; and

l  How approaches targeting sectoral emissions could be used by Annex 
I Parties as a means to reach their emission reduction targets. 

In the Ad Hoc Working Group on Long-term Cooperative Action under the 
Convention (AWG-LCA), Parties are considering “cooperative sectoral 
approaches and sector-specific actions, in order to enhance implementation 
of Article 4, paragraph 1(c), of the Convention”. Article 4.1(c) calls on 
Parties to:

Promote and cooperate in the development, application and diffusion, 
including transfer, of technologies, practices and processes that 
control, reduce or prevent anthropogenic emissions of greenhouse 
gases not controlled by the Montreal Protocol in all relevant sectors, 
including the energy, transport, industry, agriculture, forestry and 
waste management sectors.

Some Parties – including Japan and the European Union – have called for 
broadening discussions under the AWG-LCA and drawing parallels with 
discussions under the AWG-KP. Developing countries, by contrast, have 
distinguished between discussions in AWG-KP (which focus on means for 
Annex I Parties to meet their obligations), and discussions in AWG-LCA 
(which focus on technology transfer). 
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l  Aviation and marine sectors: The Kyoto Protocol requires reduction 
of emissions from aviation and marine bunker fuels, working through the 
International Civil Aviation Organization and the International Maritime 
Organization. 

l  Industry sectors: Initiatives such as the Asia Pacific Partnership 
on Clean Development and Climate (AP6) focus on greenhouse gas- 
emitting industry sectors such as steel; aluminium; cement; coal mining 
and so on.  

References to sectors arise in Articles 3.3 and 4.1(c) of the Convention, 
and in Articles 2.1(a), 2.2, 6.1, 10.1(b) and Annex A of the Kyoto 
Protocol. 

Differing approaches to sectoral discussions

Parties have proposed different approaches to sectoral discussions. Japan has 
promoted domestic target setting on a sectoral basis and “an internationally 
cooperative approach” to mitigation involving cross-border sharing of best 
available technologies and practices, focusing initially on four key “sub-
sectors”: coal-fired power generation; steel; cement; and road transport.  
The European Union has offered principles and definitions and suggested 
deliberations in AWG-LCA should cover: 1) Market-based approaches 
incentivising developing countries to participate in global mitigation 
efforts, including national or international emissions trading, sectoral no-
lose mechanisms and sectoral crediting mechanisms. 2) Non-market-based 
approaches such as technology cooperation and/or domestic mitigation 
policies to contribute to removing barriers, increase technology deployment 
and enhance technology RD&D – and provide an intermediary step for some 
developing countries for participation in mitigation actions. Argentina, by 
contrast, has called within the G77 and China for a development-oriented 
approach commencing with an evaluation of development objectives in 
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each sector/area as the basis of any discussion of mitigation or adaptation, 
and associated technology, finance and capacity needs. 

Links between sectoral approaches and competitiveness

Proposals by developed countries for sectoral approaches – particularly 
Japan and the EU – are motivated in part by concerns that their domestic 
climate regulations will: 1) reduce the competitiveness of their firms and 
products in domestic markets; 2) reduce the competitiveness of their 
firms and products in international markets; and/or 3) cause the migration 
of energy/GHG (greenhouse gases)-intensive industries to developing 
countries – a tendency referred to as “carbon leakage”.  

Just as many developed countries see sectoral approaches as a means to 
protect or enhance their competitive position, many developing countries 
see them as a means to challenge or undermine theirs. A principal concern is 
the potential misuse of sectoral approaches to “tilt the playing field” and to 
pass on to developing countries the costs incurred by developed countries of 
implementing their obligations under the Convention and Kyoto Protocol. 
In particular, concern arises that sectoral approaches may be used to:

l  Establish new international standards. Sectoral approaches could 
justify the creation of new international rules or standards on a sector-by-
sector basis for energy/GHG-intensive industries that directly impose new 
and inappropriate costs on products exported from developing countries.

l  Justify trade barriers by developed countries. Sectoral approaches 
could justify the imposition by developed countries of new trade barriers 
on products or technologies from developing countries – for example, by 
justifying new trade bans, border adjustments or standards that limit trade 
in energy/GHG-intensive products. 

l  Change policies in developing countries. Sectoral approaches could 
justify efforts by developed countries to alter the trade-related domestic 
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policies of developing countries – for example, by removing barriers to 
market access for developed country products, or strengthening intellectual 
property rights over low-emission technologies or climate-resistant crops 
“owned” by companies in developed countries.

Even if sectoral negotiations prove unsuccessful, efforts by developed 
countries to negotiate them could be used as evidence that subsequent 
unilateral measures are necessary, justified and do not constitute disguised 
restrictions on international trade. 

A variety of trade-related measures are available including trade bans, 
punitive tariffs, anti-dumping duties, anti-subsidy duties, border adjustments 
and standards and domestic regulations. Of these, two kinds of measures – 
border adjustments and domestic regulations – could potentially withstand 
WTO scrutiny and thus be of most serious concern to developing countries. 
In each case, the terms of any sectoral approach would play a role in 
defining the terms upon which a developed country could impose trade-
related measures on firms or products from developing countries.

Border adjustments and sectoral approaches

Both the US and EU are discussing measures that would require importers 
to purchase emission allowances as a condition of entry for products into 
their markets. Under the WTO, countries are permitted to impose “a charge 
equivalent to an internal tax … in respect of the like domestic product” (Article 
II GATT). Drawing on these provisions, developed countries would likely 
characterize their measures as a WTO permissible “border adjustment” of a 
domestic cap-and-trade scheme, arguing the charge applied at the border on 
a GHG-intensive product such as steel or cement is equivalent to an internal 
tax applied to steel or cement produced domestically. A sectoral approach 
(e.g. for steel or cement) would contribute to defining the terms upon which 
any such border measure would be applied. It could define national targets 
or goals for sectoral emissions reduction, it could define the technologies 
or approaches reasonably available to an exporter, or it could define the 
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permissible “GHG-content” of products in international trade (and hence 
the basis of the adjustment). It is likely that a WTO panel would look to the 
terms of the international agreement when determining whether a national 
measure is consistent with WTO rules. 

Standards, domestic regulations and sectoral approaches

Standards and domestic regulations could also be used to increase barriers 
to trade in products from developing countries that do not meet energy- 
or carbon-efficiency standards imposed nationally, or agreed through 
regional or international processes (including a sector-based agreement). 
Any agreed sectoral approach is likely to prove relevant in the event that 
domestic regulations – i.e. technical regulations, standards, labels or other 
such measures – are challenged at the WTO. Article III of the GATT 
establishes the “national treatment” rule and requires that the products of 
exporting countries be treated “no less favourably” than “like products” 
manufactured in the importing country. In an evaluation both of “like 
products” and “discrimination” it is likely that a WTO panel would consider 
the terms of any international agreement relating to trade in the product and/
or to measures justifying similar or different treatment. The terms of the 
sectoral approach could, for example, play a role in determining the extent 
to which different building materials are considered similar or different, or 
what would constitute “discrimination” in the treatment of those products 
in international trade. 

WTO environmental exceptions

In the event that a measure is found to contravene WTO rules it would be 
evaluated against the exceptions set out in Article XX of the GATT, which 
permit measures relating to the conservation of exhaustible natural resources 
that are not arbitrary and that take into account the conditions of exporting 
countries. Any sectoral approach would, again, likely be considered relevant 
by a WTO adjudicatory body when applying the standards set out in Article 
XX. In particular, they would likely play into the body’s determination of 
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whether the measure was applied in a manner that constituted arbitrary 
or unjustifiable discrimination or a disguised restriction on international 
trade. 

Conclusion

When considering discussions of sectors and sectoral approaches, developing 
countries may wish to carefully evaluate the likely implications for the 
competitive position of their key sectors in international economic relations. 
In particular, efforts by developed countries to smuggle competitiveness 
issues into the UNFCCC negotiations under the guise of sectoral approaches 
should be clearly identified by developing countries as running counter to the 
principle of common but differentiated responsibility and, potentially, risking 
efforts to advance the negotiations. Any efforts to advance the negotiations 
should be based firmly on common but differentiated responsibility, as well 
as other relevant provisions of the Convention.

Discussions in AWG-LCA on sectoral approaches should be on the basis 
of Article 4.1 (c) in accordance with the mandate of the Bali Action Plan.  
Developing countries, especially in their national climate policies should 
be able to plan actions including sector by sector, and to seek international 
assistance (finance, technology and capacity building) for actions on an 
overall as well as sectoral basis.  These national plans should not, however, 
be subjected to “international harmonization of standards” by sectors, 
which would lead to the kinds of problems raised in this paper.  Indeed, 
those who promote this international harmonization and competitiveness 
approach are doing a disservice in that confusion may arise which 
may give a negative connotation to sectoral approaches as a whole, 
including useful national-level sectoral policies in developing countries. 

Annex: Relevant provisions of the Convention

When responding to sectoral discussions, developing countries can rely on 
a number of provisions of the Convention:  
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The preamble recognizes that “standards applied by some countries may be 
inappropriate and of unwarranted economic and social cost to other countries, 
in particular developing countries”. It affirms that “responses to climate 
change should be coordinated with social and economic development in 
an integrated manner with a view to avoiding adverse impacts on the latter, 
taking into full account the legitimate priority needs of developing countries 
for the achievement of sustained economic growth and the eradication of 
poverty”. It also recognizes that all countries “need access to resources 
required to achieve sustainable social and economic development and that, 
in order for developing countries to progress towards that goal, their energy 
consumption will need to grow”.  

Importantly, Article 2 includes as part of the Convention’s ultimate objective 
the requirement that stabilization of greenhouse gas concentrations in 
the atmosphere at a level that would prevent dangerous anthropogenic 
interference with the climate system should be achieved within a time frame 
sufficient to enable “economic development to proceed in a sustainable 
manner”.  

Article 3.5 links directly with issues of international trade and com-
petitiveness, stating that:

The Parties should cooperate to promote a supportive and open 
international economic system that would lead to sustainable economic 
growth and development in all Parties, particularly developing country 
Parties, thus enabling them better to address the problems of climate 
change. Measures taken to combat climate change, including unilateral 
ones, should not constitute a means of arbitrary or unjustifiable 
discrimination or a disguised restriction on international trade.



22

Finally, Article 4.7 states that:

The extent to which developing country Parties will effectively 
implement their commitments under the Convention will depend on 
the effective implementation by developed country Parties of their 
commitments under the Convention related to financial resources and 
transfer of technology and will take fully into account that economic 
and social development and poverty eradication are the first and 
overriding priorities of the developing country Parties.
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Sectoral Approaches in Climate Negotiations: 
Considerations for Developing Countries

This paper identifies some considerations for developing countries arising 
out of discussions regarding “sectors” and “sectoral approaches” in the 
AWG-KP and AWG-LCA. It examines potential linkages between sectoral 
approaches and issues relating to international trade and competitiveness, 
and the risk that sectoral approaches may be misused to create new trade 
and economic barriers for developing countries.   

Sectoral approaches – risks and opportunities

Sectoral approaches present opportunities and risks for developing countries. 
On one hand, they offer a practical means at the national level to organize and 
integrate actions relating to mitigation, adaptation, finance, technology and 
capacity building on a sector-by-sector basis. On the other hand – if linked 
with international competitiveness considerations – they risk the creation 
of new trade and economic barriers for developing countries. Advancing 
a development-oriented discussion of sectoral approaches thus requires a 
careful strategic approach by developing countries.  

Elements of a development-oriented agenda are reflected in references in 
the Bali Action Plan to “cooperative sectoral approaches and sector-specific 
actions, in order to enhance implementation of Article 4, paragraph 1(c), 
of the Convention”. In this context, developing countries have focused 
sectoral discussions on ensuring implementation by developed countries 
of their existing obligation to transfer technology in “all relevant sectors, 
including the energy, transport, industry, agriculture, forestry and waste 
management sectors” (paragraph 4(1)(c)), and on the need for technology 
transfer to be “measurable, reportable and verifiable” (paragraph 1(b)(ii) 
Bali Action Plan). 
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Avoiding undue impacts, in turn, requires an understanding of the climate 
regime and of rules relating to international trade and commerce – including 
those established by the World Trade Organization. In particular, it requires 
an understanding of how different proposals for sectoral approaches, if 
established in the context of the climate regime, could be applied in the 
context of multilateral, regional or bilateral trade agreements, or through 
unilateral domestic actions by developed countries, with the effect of passing 
on the costs of compliance with the climate regime by developed countries 
to developing countries – compromising the principle of common but 
differentiated responsibility and creating adverse effects on the economic 
and development prospects of developing countries. 

Sectoral discussions under AWG-KP

Issues relating to sectors and sectoral approaches arise in both the AWG-
KP and the AWG-LCA. In the AWG-KP, Parties are discussing greenhouse 
gases, sectors and source categories and possible approaches targeting 
sectoral emissions. Discussions have covered, inter alia:

l  The possible broadening of the coverage of greenhouse gases, sectors 
and source categories;

l  How approaches to limit or reduce the emissions of greenhouse gases 
from aviation and marine bunker fuels could be used by Annex I Parties as a 
means to reach their emission reduction targets, taking into account Article 
2, paragraph 2, of the Kyoto Protocol; and

l  How approaches targeting sectoral emissions could be used by Annex 
I Parties as a means to reach their emission reduction targets. 
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At the in-session thematic workshop at the recent Bonn AWG-KP meeting1, 
the chair stressed that approaches targeting sectoral emissions differ from 
the other means to reach emission reduction targets in that such approaches 
are not currently included under the Kyoto Protocol. 

At the meeting, participating experts noted that several sectoral initiatives and 
voluntary agreements are already in place, for example, those implemented 
by the International Aluminium Institute, the International Iron and Steel 
Institute, the Cement Sustainability Initiative within the World Business 
Council for Sustainable Development, and ICAO.

Participants noted that any approaches targeting sectoral emissions should 
complement national emission reduction targets for Annex I Parties but not 
replace them. Among the approaches discussed were:

l  Sectoral technology cooperation through the sharing of information 
and transfer of technology and best practices;

l  Voluntary or mandatory sectoral actions defined in quantitative terms 
(e.g. standards) or qualitative terms (e.g. adoption of best practices);

l  Crediting of sector-specific actions in developing countries, including 
through “sectoral CDM”, as a means available to Annex I Parties to reach 
their emission reduction targets; and

l  Separate accounting of sectors outside national emissions totals.

Among the key issues discussed were: the definition of the sectors; the need 
for flexibility and to take account of national circumstances such as national 
policies; the national energy base and the availability of natural resources; 
linkages across sectors; and the need for robust methodologies and sufficient 
1  The following discussion draws directly from Report of the Ad Hoc Working Group on 
Further Commitments for Annex I Parties under the Kyoto Protocol on the first part of its fifth 
session, held in Bangkok from 31 March to 4 April 2008 (FCCC/KP/AWG/2008/2, 15 May 
2008)
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data, in particular on mitigation potentials at the sectoral level.

Some participants referred to potential advantages, suggesting that sectoral 
approaches could help to deliver mitigation benefits, mobilize technology 
development and transfer, provide frameworks for financing, and simplify 
complexities associated with project-based cooperation.

A few participants called for broader consideration of the issue by the AWG-
LCA. Others, mainly developing countries, noted that the AWG-LCA’s 
mandate on sectoral approaches is focused on enhancing the implementation 
of Article 4.1(c) of the Convention.

Sectoral discussions under AWG-LCA

In the AWG-LCA, Parties are discussing “cooperative sectoral approaches 
and sector-specific actions, in order to enhance implementation of Article 
4, paragraph 1(c), of the Convention”, as described in paragraph 1(b)(iv) 
of the Bali Action Plan. Article 4.1(c) provides that all Parties, taking into 
account their common but differentiated responsibilities and their specific 
national and regional development priorities, objectives and circumstances, 
shall:

Promote and cooperate in the development, application and diffusion, 
including transfer, of technologies, practices and processes that 
control, reduce or prevent anthropogenic emissions of greenhouse 
gases not controlled by the Montreal Protocol in all relevant sectors, 
including the energy, transport, industry, agriculture, forestry and 
waste management sectors.

At an in-session thematic workshop at the (upcoming) Accra AWG-LCA 
meeting, Parties will discuss “cooperative sectoral approaches and sector-
specific actions” to implement Article 4.1(c) as well as “the effectiveness of 
mechanisms and tools for technology cooperation in specific sectors”.  
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The European Union, in its submission on cooperative sectoral approaches 
for AWG-LCA in Accra, offers a set of principles and definitions for 
sectoral approaches and suggests that deliberations should cover proposals 
including:

l  Market-based sectoral approaches giving incentives to developing 
countries to participate in global mitigation efforts. There are various 
types of market-related sectoral mechanisms which could be explored, 
among others national or international emissions trading, sectoral no-lose 
mechanisms and sectoral crediting mechanisms.

l  Non-market-based sectoral approaches such as cooperative approaches 
based on technology cooperation and/or domestic mitigation policies could 
contribute to removing barriers that are specific to certain sectors, increase 
technology deployment and enhance technology R&D in key sectors in 
developing countries – and provide an intermediary step for some developing 
countries for participation in mitigation actions. 

Developing countries, by contrast, have made a clear distinction between 
discussions taking place in the AWG-KP, which focus on means for Annex 
I Parties to meet their obligations, and discussions taking place in the AWG-
LCA, which focus more specifically on technology transfer. 

“Sector” and “sectoral approach”

The terms “sector” and “sectoral approach” are not formally defined in the 
Convention or Kyoto Protocol.  Among other things, the term “sector” has 
been used to encompass:

l  Mitigation and adaptation sectors: The Convention and Kyoto 
Protocol refer variously to “economic sectors” or “greenhouse gas emitting” 
sectors and to sectors requiring adaptation to the impacts of climate change. 
A typology of mitigation and adaptation sectors has been developed by 
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the IPCC and used variously in Technology Needs Assessments, National 
Adaptation Plans of Action and other contexts.

l  Aviation and marine sectors: The Kyoto Protocol provides that “Parties 
included in Annex I shall pursue limitation or reduction of emissions of 
greenhouse gases not controlled by the Montreal Protocol from aviation 
and marine bunker fuels, working through the International Civil Aviation 
Organization and the International Maritime Organization, respectively” 
(Article 2.2). 

l  Industry sectors: A number of initiatives have focused on significant 
greenhouse gas emitting industry sectors. The Asia Pacific Partnership on 
Clean Development and Climate (AP6), for example, focuses on: cleaner 
fossil energy; renewable energy and distributed generation; power generation 
and transmission; steel; aluminium; cement; coal mining; and building and 
appliances.  

Parties have also proposed different approaches to address climate objectives 
on a sectoral basis. For example:

l  Japan has promoted domestic target setting and “an internationally 
cooperative approach” to mitigation involving cross-border sharing of best 
available technologies and practices. They propose an initial focus on four 
key “sub-sectors”: coal-fired power generation; steel; cement; and road 
transport. 

l  Norway has focused on means to address emissions in the aviation and 
marine sectors through “cap-levy-and-trade” or emission trading approaches. 
It argues that aviation and marine transport should be considered separately, 
but that targets for each should be included in the Kyoto Protocol. 

l  Argentina, on an informal basis within the G77 and China, has 
called for a more development-oriented approach commencing with an 
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evaluation of development objectives in each sector or area as the basis for 
any discussion of mitigation or adaptation, and of technology, finance and 
capacity building. 

Among the most active proponents of a binding international approach to 
sectors is Japan. Drawing on materials distributed at other climate meetings, 
the Japanese approach involves:

l  Domestic target setting: Economy-wide emission goals would be 
estimated by accumulating sector-based mitigation potentials that could be 
achieved by implementing best available technologies and best practices.

l  Internationally cooperative sectoral approach: Mitigation would be 
supported by cross-border sharing of best available technologies and best 
practices, in accordance with common but differentiated responsibilities 
and respective capacities.

l  Prioritizing “key sub-sectors”: Initial efforts would prioritize “key 
sub-sectors” in terms of effectiveness and practicalities, focusing on 
candidates such as power (e.g. coal-fired power generation), industry (e.g. 
steel and cement) and transportation (e.g. road transportation). 

l  Loans and grants: Japan has proposed supporting a sectoral approach 
with finance through their “Cool Earth Partnership” of US$10 billion over 
the next five years (much of which would be in the form of loans). 

Japan argues that a sectoral approach: 

l  Is comparable and fair means to set quantified national emission 
reduction targets, and contribute to enhance their measurable, reportable 
and verifiable actions;

l  Would not replace quantified national emission reduction targets;
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l  Allows effective and efficient sector-based mitigation actions; and

l  Is effective in addressing carbon leakage. 

Japan has promoted a sectoral approach outside the UNFCCC process 
through a Paris Workshop on Sectoral Approaches (8 May 2008), at the 24-
28 May 2008 G8 Environment Ministers Meeting and at the 8 July 2008 G8 
Meeting in Toyako, Hokkaido.  

Links between sectoral approaches and competitiveness

Proposals by developed countries for sectoral approaches are motivated – at 
least in significant part – by concerns about competitiveness. They reflect 
the concerns (expressed particularly by energy-intensive industries and 
organized labour) that the costs of complying with new domestic regulations, 
carbon taxes or cap-and-trade systems will:

l  Reduce the competitiveness of their firms and products in domestic 
markets;

l  Reduce the competitiveness of their firms and products in international 
markets; and/or

l  Cause the migration of energy intensive industries (e.g. chemical, 
steel, cement) to developing countries – a tendency referred to as “carbon 
leakage”.2  

Among other things, sectoral approaches are likely seen by some developed 
countries as:

2  This phenomenon is often discussed using the term “carbon leakage”, a term that 
describes how when a greenhouse gas-intensive industry moves from a developed to a 
developing country (without emission caps) there may be no significant change in greenhouse 
gas emissions (the products will still be produced and exported to the developed country), 
but that that developed country’s emissions will go down as the associated emissions will 
now occur outside its jurisdiction in a developing country. 
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l  A practical way of breaking the mitigation challenge into manageable 
parts;

l  A means to proactively address competitiveness, technology, finance 
and other concerns on an industry-by-industry basis;

l  A means to establish new mitigation targets, goals or other 
commitments for developing countries; 

l  A means to secure “measurable, reportable and verifiable” mitigation 
actions by developing countries; 

l  A means to gain new competitive advantages by their firms and/
or avoid competitive disadvantages resulting from climate change and 
response measures; and/or

l  A justification for unilateral trade measures against developing 
countries in the event that multilateral negotiations are, in their view, 
unsuccessful. 

Just as many developed countries see sectoral approaches as a means 
to protect or enhance their competitive position, they are seen by many 
developing countries as a means to challenge or undermine theirs. Developing 
countries are appropriately concerned that binding, international-level 
agreements on a sectoral basis could adversely affect their competitive 
position in international economic relations. 

Concerns about competitiveness and trade

The specific linkages between sectoral approaches, competitiveness and 
trade will depend, in large part, on the specific nature and scope of any 
agreed sectoral approach. There is, nevertheless, a range of general issues 
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that should be considered by developing countries when engaging in 
discussions of sectoral approaches. 

A principal issue is the potential use of sectoral approaches to “tilt the 
playing field” and to pass on to developing countries the costs incurred by 
developed countries of implementing their obligations under the Convention 
and Kyoto Protocol. In particular, concern arises that sectoral approaches 
may be used to:

l  Justify efforts by developed countries to alter the trade-related 
domestic policies of developing countries – for example, by removing 
barriers to market access for products and technologies produced by 
developed countries, or strengthening intellectual property rights over low-
emission technologies or climate-resistant crops required for adaptation that 
are “owned” by companies in developed countries; and/or

l  Justify the imposition by developed countries of new trade barriers 
on products or technologies from developing countries – for example, by 
justifying new trade bans, border adjustments or standards that limit trade in 
energy- or GHG-intensive products such as steel or cement or impose other 
trade-related barriers. 

Sectoral agreements may affect competitive conditions and trade in a number 
of ways:

l  They could directly establish new rules or standards at the international 
level for GHG-intensive industries, imposing costs on products exported 
from developing countries; 

l  They could provide a justification for measures taken by developed 
countries at the national level to impose costs on exports from developing 
countries at the border or through internal regulations (e.g. by bolstering 
arguments that the developed countries’ measures are consistent with WTO 
rules, or justified by WTO environmental exceptions); or
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l  They could, even if sectoral discussions ultimately prove unsuccessful, 
support the argument by developed countries that unilateral measures 
are necessary, justified and do not constitute disguised restrictions on 
international trade. 

A number of developed countries have already proposed new trade-related 
measures to address climate change. America’s Climate Security Act, for 
example, would require importers to buy allowances to cover the costs of 
the greenhouse gases emitted during the production of products imported by 
them. These provisions would apply in the context of a United States domestic 
cap-and-trade system, and would cover exports from countries that lacked a 
similar system or were failing to apply best available technologies.3 Similar 
provisions have been proposed in European legislation. These measures 
(as well as protecting industries in developed countries) are designed to 
operate as a “stick” to encourage larger developing countries to reduce their 
emissions in the context of a new multilateral climate agreement, on the 
basis that their failure to do so may result in unilateral trade measures by 
developed countries. 

Possible trade-related measures 

Broadly speaking, developed countries have a range of potential trade-
related measures that could be applied to restrict access to their market and 
alter the conditions of competition:

l  Punitive tariffs or quantitative measures could be imposed to  ban  or 
limit market access for products that are seen as harming the climate or 
failing to internalize the costs of climate-related environmental measures.

3  America’s Climate Security Act (Senate bill 2191) was introduced by Senators Lieberman 
(Connecticut, Independent/Democrat) and Warner (Virginia, Republican), and has been 
reviewed favorably on 5 December 2007 by the U.S. Senate Environment and Public 
Works Committee.  The other major proposal is that introduced by Senators Bingaman 
(New Mexico, Democrat) and Specter (Pennslvania, Republican) (Senate bill 1766).  Each 
proposal requires the purchasing of emissions allowances for products imported from 
countries determined not to be making sufficient efforts to address climate change.  
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l  Anti-dumping duties could be applied to the exports of foreign 
producers drawing on the argument that their goods that are produced in 
a manner that does not internalize the full (carbon-related) costs of their 
production, are exported at below their normal value and cause material 
injury to competing domestic industries. This seems to be the basis of 
“environmental dumping” arguments. 

l  Anti-subsidy duties could also be applied drawing on the argument 
that the failure by a government to impose suitable regulations, carbon taxes 
or carbon cap-and-trade systems constitutes a financial contribution that 
confers a benefit on industries or regions which causes an “injury”, “serious 
prejudice” or a “nullification of benefits” expected from the GATT. 

l  Border adjustment of a domestic regulation or system that applies 
equally to foreign and domestic products (such as that proposed in 
America’s Climate Security Act). Such a border adjustment could include 
the application of domestic carbon taxes to imported products or require the 
purchase of domestic carbon credits or other forms of emission allowances 
as a condition of entry into the market.

l  Standards and domestic regulations could be used to increase barriers 
to trade in products from developing countries that do not meet energy- or 
carbon-efficiency standards imposed nationally, or agreed through regional 
or international processes (including a sector-based agreement).  

Of these, two kinds of measures – border adjustments and standards/
domestic regulations – are most likely to withstand WTO scrutiny and thus 
of most serious concern to developing countries. In each case, the terms of 
any sectoral approach would play a role in defining the terms upon which a 
developed country could impose trade-related measures on firms or products 
from developing countries.
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Border adjustments and sectoral approaches

As noted, both the United States and EU are publicly discussing “border 
adjustments” – i.e. a tax, permit or other charge – designed to internalize 
the GHG-related costs of products entering their economies. Under the 
WTO, countries are permitted to impose border adjustments under certain 
circumstances. Article II of the GATT provides that GATT rules about 
maximum ceilings for tariffs do not prevent a WTO Member from:

…imposing at any time on the importation of any product … a charge 
equivalent to an internal tax … in respect of the like domestic product 
or in respect of an article from which the imported product has been 
manufactured or produced in whole or in part.

 
Drawing on these provisions, WTO Members could characterize their 
competitiveness measures as a WTO permissible “border adjustment” of 
a domestic cap-and-trade or carbon tax scheme. They would argue that the 
charge applied at the border on a GHG-intensive product such as steel or 
cement is equivalent to an internal tax applied to steel or cement produced 
domestically.4  If such a scheme does not discriminate between products 
from different exporting countries, and does not discriminate between 
domestic and imported products then it could conceivably be permissible 
under WTO rules. 

A sectoral approach (for example for steel or cement) would contribute to 
defining the terms upon which any such border measure would be applied. 
Among other things, it could define national targets or goals for emissions 
reduction in a specific sector, or it could define the technologies or approaches 
reasonably available to an exporter, or it could define the permissible “GHG-
content” of any product in international trade (and hence the basis of the 
border adjustment). The effort to negotiate such a sectoral agreement – even 
if unsuccessful – would likely be used to support claims that the subsequent 
unilateral measures were not “arbitrary” or “unjustifiable” for the purposes 
4  Id., at page 3
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of WTO environmental exceptions (discussed below). Regardless of the 
specific measures defined, it is likely that a WTO panel would look to the 
terms of the international agreement when defining whether a national 
measure is consistent with relevant WTO rules. 

Standards, domestic regulations and sectoral approaches

Any agreed sectoral approach is also likely to prove relevant in the event 
that domestic regulations – i.e. technical regulations, standards, labels or 
other such measures – are challenged at the WTO. Article III of the GATT 
establishes the “national treatment” rule and requires that the products of 
exporting countries be treated “no less favourably” than “like products” 
manufactured in the importing country. In the event that a domestic 
regulation in a developed country is challenged on the basis that it limits 
exports from developing countries, a WTO panel may be asked to evaluate 
whether domestic and foreign products are “like” and, if so, whether there 
is “discrimination”.  

One key issue is whether a product such as steel produced using a GHG-
intensive process or production method (PPM) would be considered “like” 
one that is produced using a GHG-efficient process. If they are found to 
be alike, then discrimination between domestic and imported steel would 
contravene WTO rules. If they are not alike, then different treatment (e.g. a 
label noting GHG-intensity in production) would be permissible. Typically, 
developing countries have argued that products are alike if they are 
physically similar – i.e. steel is steel – and so discrimination based on PPMs 
(unless they affect the physical character of the product) is not permissible. 
Though jurisprudence under the GATT supported this view (e.g. the Tuna-
Dolphin case), jurisprudence under the WTO is significantly less clear, with 
the WTO Appellate Body stating they must take into account “all pertinent 
evidence” focusing on the competitive relationship of the products in the 
marketplace.5 
5  European Communities – Measures Affecting Asbestos and Asbestos-Containing 
Products, AB-2000-11, WT/DS135/AB/R (2001) (Report of the Appellate Body), at paragraphs 
101-103
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A second issue is whether the domestic measure constitutes “discrimination” 
between like products. WTO rules permit different domestic measures 
for imported and domestically produced products.  The principal issue is 
whether the measure results in treating the imported product less favourably 
in terms of its opportunities to compete in the domestic marketplace. The 
adjudicatory body will look both at any explicit differences set out in the 
measure on paper (de-jure discrimination) as well as any discriminatory 
effect in practice (de-facto discrimination). A WTO adjudicatory body would 
look to the measure and specific facts of the case to determine whether 
imported products are treated less favourably. 

In an evaluation both of “like products” and “discrimination” it is likely 
that a WTO panel would consider the terms of any international agreement 
relating to trade in the product and/or to measures justifying similar or 
different treatment – including any sectoral approach agreed in the context 
of the UNFCCC or otherwise. The terms of the sectoral approach could, for 
example, play a role in determining the extent to which different building 
materials are considered similar or different, or what would constitute 
“discrimination” in the treatment of those products in international trade. 

WTO environmental exceptions

In the event that a measure is found to contravene either WTO rules on 
border adjustments (Article II) or on national treatment (Article III), or 
to contravene other relevant GATT/WTO rules – for example, the “most 
favoured nation” rule in Article I, or the ban on quantitative restrictions in 
Article XI – then the measure would be evaluated against the exceptions set 
out in Article XX of the GATT. 

Among other things, Article XX permits measures relating to the 
conservation of exhaustible natural resources that are not arbitrary and 
that take into account the conditions of exporting countries. In applying 
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any such provisions, it seems likely based on previous practice that a 
WTO adjudicatory body could take into consideration a range of factors 
including6:

l  Whether the implementing country had made serious, good faith, 
across-the-board efforts to reach a negotiated solution with exporting 
countries in order to resolve issues relating to international competitiveness 
and/or related environmental issues before imposing unilateral measures 
(including, potentially, their good faith participation in relevant multilateral 
negotiations). Efforts to negotiate sectoral agreements, or negotiate with 
“major economies” or to provide technology or finance on a sectoral basis 
would likely be relevant to a decision by a WTO adjudicatory body as to 
whether a measure is justified.

l  The extent to which the measures reflect and take into account the 
different conditions which may occur in the territories of those other 
countries, and the comparability of efforts to work with those countries. A 
WTO adjudicatory body would look to the sectoral agreement as evidence 
of efforts to negotiate with countries covered by the measure, as well as 
how effectively the sectoral agreement or any associated domestic measure 
reflects the different situations of importing countries. 

l  The transparency and predictability of the process, the availability of 
review of decisions, the provision of formal, reasoned decisions in writing 
and other factors associated with due process. 

6  See, for example, United States – Import Prohibition of Certain Shrimp and Shrimp 
Products, AB-1998-4, WT/DS58/AB/R (1998) (Report of the Appellate Body). See also WTO 
Appellate Body Report: United States – Import Prohibition Of Certain Shrimp and Shrimp 
Products – Recourse to Article 21.5 of the DSU by Malaysia, AB-2001-4, WT/DS58/AB/
RW (notably in this case, the WTO Appellate Body clarified its decision in the initial Shrimp 
decision by stating that the regulating/importing country need not actually reach agreement 
with exporting countries, but rather must make ongoing serious, good faith efforts to reach 
a multilateral agreement).
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l  The relevant provisions of related international agreements – for 
example, the Climate Convention and Kyoto Protocol’s provisions calling 
on developed countries to take a lead in addressing climate change, provide 
supportive measures such as technology transfer and financial assistance, 
and explicitly call for efforts to minimize adverse effects on international 
trade and the economic prospects of developing countries. 

Any sectoral approach would, again, likely be considered relevant by a 
WTO adjudicatory body when applying the standards set out in Article 
XX. In particular, they would likely play into the body’s determination 
of whether the measure was applied in a manner that constituted arbitrary 
or unjustifiable discrimination or a disguised restriction on international 
trade. 

Conclusion

When considering discussions of sectors and sectoral approaches, developing 
countries may wish to carefully evaluate the likely implications for the 
competitive position of their key sectors in international economic relations. 
In particular, efforts by developed countries to smuggle competitiveness 
issues into the UNFCCC negotiations under the guise of sectoral approaches 
should be clearly identified by developing countries as running counter to the 
principle of common but differentiated responsibility and, potentially, risking 
efforts to advance the negotiations. Any effort to advance the negotiations 
should be based firmly on common but differentiated responsibility, as well 
as other relevant provisions of the Convention.

Discussions in AWG-LCA on sectoral approaches should be on the basis 
of Article 4.1 (c) in accordance with the mandate of the Bali Action Plan.  
Developing countries, especially in their national climate policies should 
be able to plan actions including sector by sector, and to seek international 
assistance (finance, technology and capacity building) for actions on an 
overall as well as sectoral basis.  These national plans should not, however, 
be subjected to “international harmonization of standards” by sectors, which 
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would lead to the kinds of problems raised in this paper.  Indeed, those who 
promote this international harmonization and competitiveness approach are 
doing a disservice in that confusion may arise which may give a negative 
connotation to sectoral approaches as a whole, including useful national-
level sectoral policies in developing countries.

Annex 1
Selected provisions of the UNFCCC referring to sectors 
(emphasis added)

Article 3.3

The Parties should take precautionary measures to anticipate, prevent or 
minimize the causes of climate change and mitigate its adverse effects. 
Where there are threats of serious or irreversible damage, lack of full 
scientific certainty should not be used as a reason for postponing such 
measures, taking into account that policies and measures to deal with climate 
change should be cost-effective so as to ensure global benefits at the lowest 
possible cost. To achieve this, such policies and measures should take into 
account different socio-economic contexts, be comprehensive, cover all 
relevant sources, sinks and reservoirs of greenhouse gases and adaptation, 
and comprise all economic sectors. Efforts to address climate change may 
be carried out cooperatively by interested Parties.

Article 4.1(c)

Promote and cooperate in the development, application and diffusion, 
including transfer, of technologies, practices and processes that control, 
reduce or prevent anthropogenic emissions of greenhouse gases not 
controlled by the Montreal Protocol in all relevant sectors, including the 
energy, transport, industry, agriculture, forestry and waste management 
sectors.
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Annex 2
Selected provisions of the Kyoto Protocol referring to 
sectors (emphasis added)

Article 2.1(a)

Each Party included in Annex I, in achieving its quantified emission 
limitation and reduction commitments under Article 3, in order to promote 
sustainable development, shall: 

(a) Implement and/or further elaborate policies and measures in accordance 
with its national circumstances, such as: 

(i) Enhancement of energy efficiency in relevant sectors of the national 
economy; 

(ii) Protection and enhancement of sinks and reservoirs of greenhouse 
gases not controlled by the Montreal Protocol, taking into account its 
commitments under relevant international environmental agreements; 
promotion of sustainable forest management practices, afforestation 
and reforestation; 

(iii) Promotion of sustainable forms of agriculture in light of climate 
change considerations; 

(iv) Research on, and promotion, development and increased use of, new 
and renewable forms of energy, of carbon dioxide sequestration technologies 
and of advanced and innovative environmentally sound technologies; 

(v) Progressive reduction or phasing out of market imperfections, fiscal 
incentives, tax and duty exemptions and subsidies in all greenhouse 
gas emitting sectors that run counter to the objective of the Convention and 
application of market instruments; 
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(vi) Encouragement of appropriate reforms in relevant sectors aimed 
at promoting policies and measures which limit or reduce emissions of 
greenhouse gases not controlled by the Montreal Protocol; 

(vii) Measures to limit and/or reduce emissions of greenhouse gases not 
controlled by the Montreal Protocol in the transport sector; 

(viii) Limitation and/or reduction of methane emissions through recovery 
and use in waste management, as well as in the production, transport and 
distribution of energy. 

Article 2.2

The Parties included in Annex I shall pursue limitation or reduction of 
emissions of greenhouse gases not controlled by the Montreal Protocol 
from aviation and marine bunker fuels, working through the International 
Civil Aviation Organization and the International Maritime Organization, 
respectively.

Article 6.1

For the purpose of meeting its commitments under Article 3, any Party 
included in Annex I may transfer to, or acquire from, any other such 
Party emission reduction units resulting from projects aimed at reducing 
anthropogenic emissions by sources or enhancing anthropogenic removals 
by sinks of greenhouse gases in any sector of the economy, provided 
that: 

(a) Any such project has the approval of the Parties involved; 

(b) Any such project provides a reduction in emissions by sources, or 
an enhancement of removals by sinks, that is additional to any that would 
otherwise occur; 
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(c) It does not acquire any emission reduction units if it is not in compliance 
with its obligations under Articles 5 and 7; and 

(d) The acquisition of emission reduction units shall be supplemental to 
domestic actions for the purposes of meeting commitments under Article 
3. 

Article 10(b)(i)

All Parties, taking into account their common but differentiated 
responsibilities and their specific national and regional development 
priorities, objectives and circumstances, without introducing any new 
commitments for Parties not included in Annex I, but reaffirming existing 
commitments under Article 4, paragraph 1, of the Convention, and continuing 
to advance the implementation of these commitments in order to achieve 
sustainable development, taking into account Article 4, paragraphs 3, 5 and 
7, of the Convention, shall:
......

(b) Formulate, implement, publish and regularly update national and, 
where appropriate, regional programmes containing measures to mitigate 
climate change and measures to facilitate adequate adaptation to climate 
change:

(i) Such programmes would, inter alia, concern the energy, transport 
and industry sectors as well as agriculture, forestry and waste management. 
Furthermore, adaptation technologies and methods for improving spatial 
planning would improve adaptation to climate change; and ...

Annex A: Sectors/source categories 
Energy
Fuel combustion
Energy industries



44

Manufacturing industries and construction
Transport
Other sectors
Other
Fugitive emissions from fuels
Solid fuels
Oil and natural gas
Other 
Industrial processes
Mineral products
Chemical industry
Metal production
Other production
Production of halocarbons and sulphur hexafluoride
Consumption of halocarbons and sulphur hexafluoride
Other 
Solvent and other product use 
Agriculture
Enteric fermentation
Manure management
Rice cultivation
Agricultural soils
Prescribed burning of savannas
Field burning of agricultural residues
Other 
Waste
Solid waste disposal on land
Wastewater handling
Waste incineration
Other
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Annex 3
Selected provisions of the UNFCCC relating to 
competitiveness and trade

PREAmBLE
......

Noting that the largest share of historical and current global emissions of 
greenhouse gases has originated in developed countries, that per capita 
emissions in developing countries are still relatively low and that the share 
of global emissions originating in developing countries will grow to 
meet their social and development needs,
...

Acknowledging that the global nature of climate change calls for the widest 
possible cooperation by all countries and their participation in an effective 
and appropriate international response, in accordance with their common 
but differentiated responsibilities and respective capabilities and their 
social and economic conditions,
...

Recognizing that States should enact effective environmental legislation, 
that environmental standards, management objectives and priorities should 
reflect the environmental and developmental context to which they apply, 
and that standards applied by some countries may be inappropriate 
and of unwarranted economic and social cost to other countries, in 
particular developing countries,
...
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Recognizing also the need for developed countries to take immediate 
action in a flexible manner on the basis of clear priorities, as a first step 
towards comprehensive response strategies at the global, national and, 
where agreed, regional levels that take into account all greenhouse gases, 
with due consideration of their relative contributions to the enhancement of 
the greenhouse effect,

Affirming that responses to climate change should be coordinated with social 
and economic development in an integrated manner with a view to avoiding 
adverse impacts on the latter, taking into full account the legitimate 
priority needs of developing countries for the achievement of sustained 
economic growth and the eradication of poverty,
...

Recognizing that all countries, especially developing countries, need 
access to resources required to achieve sustainable social and economic 
development and that, in order for developing countries to progress 
towards that goal, their energy consumption will need to grow taking 
into account the possibilities for achieving greater energy efficiency and 
for controlling greenhouse gas emissions in general, including through the 
application of new technologies on terms which make such an application 
economically and socially beneficial.

Article 2

The ultimate objective of this Convention and any related legal instruments 
that the Conference of the Parties may adopt is to achieve, in accordance 
with the relevant provisions of the Convention, stabilization of greenhouse 
gas concentrations in the atmosphere at a level that would prevent dangerous 
anthropogenic interference with the climate system. Such a level should be 
achieved within a time frame sufficient to allow ecosystems to adapt naturally 
to climate change, to ensure that food production is not threatened and to 
enable economic development to proceed in a sustainable manner.
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Article 3.5

The Parties should cooperate to promote a supportive and open 
international economic system that would lead to sustainable economic 
growth and development in all Parties, particularly developing country 
Parties, thus enabling them better to address the problems of climate 
change. measures taken to combat climate change, including unilateral 
ones, should not constitute a means of arbitrary or unjustifiable 
discrimination or a disguised restriction on international trade.

Article 4.7

The extent to which developing country Parties will effectively implement 
their commitments under the Convention will depend on the effective 
implementation by developed country Parties of their commitments under 
the Convention related to financial resources and transfer of technology 
and will take fully into account that economic and social development and 
poverty eradication are the first and overriding priorities of the developing 
country Parties.

Annex 4
Selected provisions of the Kyoto Protocol relating to 
competitiveness and trade

Articles 2.3 and 2.4

3.  The Parties included in Annex I shall strive to implement policies and 
measures under this Article in such a way as to minimize adverse effects, 
including the adverse effects of climate change, effects on international 
trade, and social, environmental and economic impacts on other Parties, 
especially developing country Parties and in particular those identified in 
Article 4, paragraphs 8 and 9, of the Convention, taking into account Article 
3 of the Convention. The Conference of the Parties serving as the meeting 
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of the Parties to this Protocol may take further action, as appropriate, to 
promote the implementation of the provisions of this paragraph.

4.  The Conference of the Parties serving as the meeting of the Parties to 
this Protocol, if it decides that it would be beneficial to coordinate any of the 
policies and measures in paragraph 1(a) above, taking into account different 
national circumstances and potential effects, shall consider ways and means 
to elaborate the coordination of such policies and measures.

Article 3.14

Each Party included in Annex I shall strive to implement the commitments 
mentioned in paragraph 1 above in such a way as to minimize adverse 
social, environmental and economic impacts on developing country 
Parties, particularly those identified in Article 4, paragraphs 8 and 9, of 
the Convention. In line with relevant decisions of the Conference of the 
Parties on the implementation of those paragraphs, the Conference of the 
Parties serving as the meeting of the Parties to this Protocol shall, at its 
first session, consider what actions are necessary to minimize the adverse 
effects of climate change and/or the impacts of response measures on Parties 
referred to in those paragraphs. Among the issues to be considered shall be 
the establishment of funding, insurance and transfer of technology.
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1. If developing countries are to moderate their emissions growth and 
eventually cut their emissions, while still having the capacity to have 
economic growth (of the appropriate type, consistent with sustainable 
development), the key is for them to have access to climate-friendly 
technology at affordable prices.

2. Climate change is perhaps the most important and serious problem 
of our time. “Business as usual” ways of producing, consuming and doing 
business are no longer an option. Innovative thinking – outside-the-box in 
many cases – is called for. In this emergency situation, the survival of the 
planet and of humanity is of top priority. Narrow interests must give way to 
the general public good, which in turn must incorporate the public interest 
internationally. 

3. A global framework of negotiations and agreements on climate 
change is imperative and must be fair and effective. The UN Framework 
Convention on Climate Change (UNFCCC), together with its Kyoto 
Protocol, is the global framework. Technology development and transfer, 
together with finance, is the key component of a fair agreement under the 
UNFCCC. The UNFCCC recognises this in several provisions, including 
Article 4.3 (developed countries shall provide financial resources including 
for technology transfer needed by developing countries to meet their agreed 
full incremental costs of implementing measures), Article 4.5 (developed 
countries shall take all practicable steps to facilitate and finance transfer 
of and access to environmentally sound technologies and know-how 

Some Key Points on Climate 
Change, Access to Technology 
and Intellectual Property Rights

4
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particularly to developing countries; and shall support the development 
and enhancement of endogenous capacities and technologies of developing 
countries) and Article 4.7 (the extent to which developing countries will 
implement their commitments will depend on effective implementation of 
developed countries’ commitments on financial resources and technology 
transfer). 

4. The Bali decision on long-term cooperative action contains sections 
on actions on technology transfer and financial resources. These should 
be provided to developing countries in a measurable, reportable and 
verifiable manner.

5. Despite the central role of technology transfer, there has been in 
fact very little, if any, practical transfer of climate-friendly technology 
under the UNFCCC. The operation of the principles, the establishment of 
mechanisms, and the actual transfer of technologies have yet to be put into 
effect. These are now urgent tasks.

6. Technology transfer is not merely the import or purchase of 
machines etc. at commercial rates. A central aspect of technology transfer 
is the building of local capacity so that local people, farmers, firms and 
governments can design and make technologies which can be diffused into 
the domestic economy. In the first phase of technological development, 
developing countries can go through three stages: (1) initiation stage, 
where technology as capital goods are imported; (2) internalization stage, 
where local firms learn through imitation under a flexible intellectual 
property rights (IPR) regime; (3) generation stage, where local firms and 
institutions innovate through their own research and development (R & 
D). In stage 1, the country is dependent on capital imports, some of which 
may be extra high in cost (those that are patented) because of the higher 
prices enabled by monopoly margins. In stage 2, costs may be lowered by 
“generic versions” produced locally. In stage 3, the local firms are able to 
design and make their own original products. Technology transfer may 
involve the purchase and acquisition of equipment; the know-how to use, 
maintain and repair it; the ability to make it through “imitation” or reverse 
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engineering; to adapt it to local conditions; and eventually to design and 
manufacture original products. The process of technology transfer involves 
progressively climbing through all these aspects.

7. Several conditions have to be present for technology transfer and 
development to take place. The absence of such conditions can form 
barriers to technology transfer. Among the barriers that are normally listed 
are poor infrastructure, inadequate laws and regulations, shortage of skilled 
personnel, lack of finance, ignorance of technology issues, high cost of 
certain technology agreements, problems created by equipment suppliers, 
and intellectual property rights. 

8. Whether IPRs constitute a barrier or an important barrier depends on 
several factors, such as whether or not the particular technology is patented, 
whether there are viable and cost-effective substitutes or alternatives, the 
degree of competition, the prices at which it is sold, and the degree of 
reasonableness of terms for licensing, etc. Some technologies are in the 
public domain, or are not subjected to patents. But many key technologies 
are patented. And many technologies of the future will also be patented. 

9. For technologies that are in the public domain, international 
cooperation is also required to facilitate its transfer. Importantly, the space 
for technology in public domain should be expanded. Governments in 
developed countries play an important role in funding R & D programmes. 
The programmes are implemented by government institutions or are in 
partnership with the private sector. About 40% of annual national R & D 
spending within some OECD countries was publicly funded. In addition, 
governments sponsor a range of R & D that underpin private sector 
investments in developing environmentally sound technologies (ESTs). A 
paper for UNFCCC surveyed government R & D funding of ESTs in the 
US, Canada, UK and Korea. It found that in most countries, governments 
allocated their rights (patents, copyrights, trademarks etc.) to the recipient 
research institutions to a significant degree. As a result, the diffusion 
of climate-friendly technology would “typically be along a pathway of 
licensing or royalty payments rather than use without restriction in the 
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public domain.” The IPCC study calls on OECD countries to influence 
the flow of such technology directly through their influence on the private 
sector or public institutes that receive funding from government for their R 
& D to be more active in transferring technologies to developing countries. 
It cites Agenda 21 (chapter 34, paragraph 34.18a) that “governments and 
international organisations should promote the formulation of policies 
and programmes for the effective transfer of environmentally sound 
technologies that are publicly owned or in the public domain.” Products 
that emerge from publicly funded R & D should be placed in the public 
domain. Those that are partially funded should be in the public domain to 
the extent to which it is publicly funded.

10. As part of international cooperation, there can be R & D programmes 
jointly planned and coordinated by governments (developed and developing). 
If certain products are wholly publicly funded, they could be placed in the 
public domain, or else made available through affordable licenses. This can 
make the technologies much more affordable. 

11. For technologies that are patented, there must be an understanding that 
patents should not be an obstacle for developing countries to have access to 
them at affordable prices. According to the World Trade Organization (WTO) 
Trade-Related Intellectual Property Rights (TRIPS) Agreement, if there is a 
patent on a product, a process or a technology, a firm or agency in a country 
in which the patent is operating can request for a voluntary license from the 
patent holder, in order for the firm to make or import generic versions of 
the patented product or technology. The patent holder will normally charge 
a price (royalty or license fee) for granting the license. If the patent holder 
refuses to give a license, or if the price charged is too high, the firm or 
agency can apply to the government to grant it a “compulsory license”. 
Alternatively, a government that wants to have access to generic versions of 
a product or technology can itself take the initiative to issue a compulsory 
license.

12. The firm or agency granted a compulsory license would normally 
have to pay a royalty or remuneration to the patent holder. In the case of 
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pharmaceutical drugs, the royalty rate offered in recent compulsory licenses 
by developing countries such as Malaysia, Indonesia, Thailand, ranges from 
0.5% to 4% of the price of the generic drug.

13. Under the TRIPS Agreement, there is considerable flexibility provided 
to WTO member states on grounds for issuing compulsory licenses. 
These grounds are not restricted, as confirmed by the WTO Ministerial 
Declaration on TRIPS and Public Health. It is not necessary to declare a 
state of emergency, for example. Certainly the fact that a country requires 
a product or technology in order to meet its objectives or responsibilities to 
mitigate climate change or to adapt to climate change is a most valid ground 
for compulsory licensing.

14. Compulsory licensing is not a unique or exceptional policy. In developed 
countries like the US and the UK, there have been many compulsory licenses 
granted by the government to facilitate cheaper products and technology in 
the industrial sector. In many developing countries, compulsory licenses 
have been issued for the import or local production of generic drugs. 
There is a type of compulsory license known as “government use” which 
many developing countries have made use of. This is when the product 
to be imported or produced in a generic version is to be for public, non-
commercial use, for example for medicines distributed by the government in 
clinics and hospitals. In such cases, prior negotiation with the patent holder 
is not necessary, although remuneration or royalty to the patent holder is 
required. 

15. Thus, compulsory licensing is an option that developing countries 
can seriously consider for those patented climate-friendly technologies 
which they have a need for, which are expensive, and in cases where 
negotiations with the patent holder do not yield results in lowering the 
prices to reasonable levels. The Brazilian Foreign Minister Mr. Celso 
Amorim, in his speech at the plenary of the Bali climate conference in 
December 2007, said that inspiration should be drawn from the case of 
TRIPS and medicines, and that a similar statement regarding TRIPS and 
climate-friendly technologies should be considered. Strictly speaking, it 
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is not necessary for such a statement to be made by Ministers before a 
country exercises rights that it has to issue compulsory licenses for climate 
technologies. The flexibility rights already exist in TRIPS. However, when 
countries exercise these rights, they may be penalised by other countries. 
Therefore, developing countries find it useful that an international 
declaration is made, so that when they exercise their rights they are to 
some extent more protected politically, which adds to their confidence in 
exercising what is already their rights under international law (i.e. TRIPS). 
However, there is no guarantee that the political declaration will protect 
a country that exercises its rights – Thailand has been placed on the IP 
Watch List of the USA (which implicitly carries a threat of future trade 
sanctions) following its issuing compulsory licenses on some drugs.   

16. Another value in a TRIPS and Climate Change Technologies 
declaration may be in extending the lifting of the restriction under TRIPS 
for compulsory licensing (i.e. that it be restricted to production of products 
“predominantly for the domestic market”) from pharmaceutical drugs to 
climate-friendly technologies and products as well. This will enable a more 
adequate supply of “generic” technologies and products to countries that 
lack productive capacity to produce such products on their own.  

17. It is also possible to raise the level of ambition for sustainable 
development, by proposing that environmentally-friendly technology 
should not be patented in the first place (so that the process of compulsory 
licensing etc. is not even required). There is a strong rationale for this, at 
least for climate-friendly technology and products. If climate change is 
truly the serious crisis threatening human survival, and there are only a 
few years left to start very strong action, then the situation is similar to 
emergency war-like conditions. In such conditions, individual commercial 
interests such as patents are suspended so that there can be concerted 
national action in the most effective way, to face the enemy. Developing 
countries require technologies at the lowest possible prices. If they obtain 
the needed technology at one quarter of the price, they can increase the 
rate of change to put into effect mitigation and adaptation measures many 
times faster and more effectively.
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18. There can be many variations for the relaxation of IP in relation to 
climate-friendly products and technologies. For example: (a) An exemption 
for patents on climate-friendly technologies and products; (b) An exemption 
on patents in developing countries only, while patents can still be granted in 
developed countries, to allow for recovery of innovation cost, and provide 
incentives; (c) Developing countries, if they so desire, are allowed to exclude 
patents on climate-friendly technologies and products; (d) Voluntary licenses 
must be automatically granted on request, which will be free of royalty; (e) 
Voluntary licenses are automatically given and compensation is provided. 

19.  There are some examples of developing countries and their firms 
being hampered from adopting climate-friendly technologies or products 
due to there being patents on these products, and due to the unreasonable 
demands made by the patent holders on companies in developing countries 
that request a voluntary license from the patent holder. A study on transfer 
of technologies for substitutes for ozone-damaging chemicals under the 
Montreal Protocol has given details for some cases in which technology 
transfer to developing countries’ firms was hindered by either high prices or 
other unacceptable conditions imposed by companies holding patents on the 
chemical substitutes onto companies in developing countries that wanted a 
license to manufacture the substitutes. Examples include: (a) The case of 
HFC-134a, a chemical used to replace harmful CFC in refrigeration. When 
Indian companies requested a license from a US company owning the patent 
for HFC-134a, in order to manufacture the chemical, they were asked to pay 
a very high sum (US$25 million) which was far above the normal level, or to 
allow the US company to own a majority equity stake in a joint venture and 
with export restrictions on the chemical produced in India; both options were 
unacceptable to the Indian producers. (b) Korean firms also faced difficulties 
when they wanted to replace CFCs with acceptable substitutes HFC-134a 
and HCFC-141b, which had been patented by foreign companies in Korea. 
“South Korean firms are of the opinion that the concession fees demanded 
by technology owners represent a lack of intention to transfer the alternative 
technology.” (c) The case of HFC-227ea: This chemical (known also as 
FM-200) is a substitute for halon-1301 for fire protection applications. The 
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US owner of FM-200 patent requires that licensed fire protection systems 
satisfy certain design and inspection requirements and only 3 enterprises 
(in the US, UK, and Australia) have satisfied the conditions. The patent 
owner offered joint ventures with majority share holding but did not want to 
license the technology to wholly locally owned firms, and thus Indian firms 
are unable to avail themselves of this product. (d) Many of the technology 
agreements between Korean firms and their partners in Japan and the US 
contain restrictions such as they are not allowed to consign to a third party, 
to export, and that the improved technologies should be shared.
   
20. In conclusion, any WTO member state is already allowed by the 
TRIPS Agreement to take measures such as compulsory licenses and 
parallel importation to obtain technologies or products (that are patented) 
at more affordable prices. But the processes of negotiating with the patent 
holder and of issuing compulsory licenses etc. can be quite cumbersome 
to countries not familiar with the procedures. It is better that developing 
countries be allowed to exempt such technologies from patenting. Developed 
countries should not treat patents or IPRs as something sacred that has to 
be upheld at all costs. That would send a signal that climate change is not 
a serious threat, as commercial profits for a few are more important on the 
scale of values and priorities than are the human lives that are at stake due 
to global warming. Technology transfer to developing countries to enable 
them to combat climate change should be the far higher priority. Developed 
countries should not treat climate technology as a new source of monopoly 
profits, as this would damage the ability of developing countries to phase 
in existing or new climate-friendly technologies for both mitigation and 
adaptation. The post-Bali process should therefore adopt the principle 
that developing countries can exempt climate-friendly technologies from 
patents. Such a principle would demonstrate that developed countries are 
serious about resolving the global climate crisis and assisting developing 
countries. It would also help developing countries to take on mitigation and 
adaptation measures, which are dependent on the technologies.
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Possible Elements of an 
Enhanced Institutional 
Architecture for Cooperation on 
Technology Development and 
Transfer under the UNFCCC

5

Introduction

1. This submission proposes the establishment and operationalization of 
an effective Institutional Architecture for Technology Development and 
Transfer under the UNFCCC. The technology architecture would ensure the 
full, effective and sustained implementation of the Convention, as regards 
the relevant commitments relating to the development, application, transfer 
and diffusion of technologies, practices and processes to support action on 
mitigation and adaptation.

mandate

2. An enhanced technology architecture is mandated and supported 
by Articles 4.1(c), 4.3, 4.5 and other articles of the Convention. It would 
build on and implement relevant COP decisions, as well as the work and 
recommendations of the Expert Group on Technology Transfer and national 
Technology Needs Assessments. 

Principles

3. Enhanced action on technology development and transfer to support 
action on mitigation and adaptation must (1) make technology accessible 
to developing countries at most affordable cost, and (2) assist developing 
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countries to develop their own technologies.1 The following are Principles 
for enhanced action on the transfer and development of technology under 
the Convention. The architecture shall:

l Ensure the accessibility, affordability, appropriateness and adaptability 
of technologies required by developing countries for enhanced action on 
mitigation and adaptation; 

l  Ensure provision of full incremental costs of technology required to 
support developing countries to implement measures covered by Article 4.1 
of the Convention; 

l  Evaluate the adequacy and predictability in the flow of funds for 
technology transfer and appropriate burden sharing among the developed 
country Parties; 

l  Support technology development and transfer in all relevant sectors, 
including the energy, transport, industry, agriculture, forestry and waste 
management sectors; and

l  Operate under the authority and guidance of and be fully accountable 
to the Conference of Parties.

Institutional arrangements

4. There is a need for a more effective, operational and implementation-
oriented body to speed up the development and transfer of technologies 
to implement the Convention and meet the climate challenge.2 A more 
1  Any architecture for technology transfer could have a set of Principles, a Global Strategy 
and Plan of Action. This was the move made at the World Health Assembly following the 
conclusion of the Commission on Public Health, IP and Innovation.  The WHA has just 
adopted this Strategy and Plan of Action.  Developing countries were the active proponents 
of this arrangement. 
2  China, “China’s Proposal on Innovative Mechanism for Development and Transfer of 
Technologies”, 3 June 2008, Workshop on Technology Transfer during UNFCCC Climate 
Change Talks, AWG-LCA, Bonn, Germany (China’s Technology Presentation).
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effective technology architecture could include the following Institutional 
Arrangements:

l  Subsidiary Body on Technology: A subsidiary body paralleling the 
SBSTA (Subsidiary Body for Scientific and Technological Advice) and SBI 
(Subsidiary Body for Implementation) could be established to assist the 
Conference of the Parties in the assessment and review of efforts under 
the Convention for the development, application, transfer and diffusion 
of technologies, practices and processes to support action on mitigation 
and adaptation. This body would involve participation by all Parties and 
comprise government representatives who are experts on matters related 
to technology transfer and climate change. The Subsidiary Body could be 
supported by an executive committee of government representatives elected 
to provide strategic guidance on an on-going basis. 

l  Technical Assessment Committee: A committee of technical experts, 
building on the experience of the Technology and Economic Assessment 
Panel of the Montreal Protocol, could be established to provide regular expert 
guidance on matters relating to the Convention’s actions on technology 
development and transfer, and to synthesize information provided by 
Technical Panels (below) and provide regular assessment of technology-
related matters to Parties. 

l  Technical Panels: A set of technical panels could be established to 
support the Technical Assessment Committee, building on the Montreal 
Protocol’s experience of Technical Options Committees. These focused 
panels of experts could operate on a sectoral and cross-sectoral basis. Sectoral 
panels could address issues relating to technology development and transfer 
in relevant sectors such as those identified in Article 4.1(c). Cross-sectoral 
panels could address “cross-cutting” issues such as: technology needs 
assessments and information; intellectual property cooperation; enabling 
policies and measures; economic and financial issues; capacity building; 
and monitoring and assessment.  
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l  Technology Fund: A new technology fund would be established as 
part of the enhanced financial mechanism within the Convention (see TWN 
submission on a Multilateral Financial Structure for Climate Change under 
the UNFCCC). The sources and uses of funds will be guided by the above 
institutions (subsidiary body, planning committee, technical panels) and by 
a Technology Plan of Action.  (Details of this Fund and Plan of Action are 
in separate sections below). 

5. The work of the current Expert Group on Technology Transfer (EGTT) 
would be assumed by these bodies to ensure the institutional capacity 
required to significantly enhance efforts on technology development and 
transfer, while building on the significant accomplishments of the EGTT.  

6. The Functions of these institutional arrangements could include: 
providing advice, guidance, and recommendations to Parties; coordinating 
actions by different international stakeholders and governments; promoting 
communication and sharing of information and knowledge; monitoring 
and assessing the progresses in ensuring the full implementation of the 
Convention’s provisions relating to technology development and transfer; 
and guiding and supervising utilization of the Convention’s technology fund 
based on public finance.3

A Technology Fund: Financing technology development 
and transfer

7. The technology architecture would complement and support an 
enhanced financial mechanism for the Convention, operating under the 
authority and governance of the COP. Specifically, it would guide and 
supervise the utilization of technology-related funding applied through 
a new Technology Fund established within the Convention’s enhanced 
financial mechanism, and linked to the technology architecture that is 
proposed here.

3  China’s Technology Presentation
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8.  The fund, based on public finance from developed countries, would be 
established and used to support the development and transfer of technologies.4 
Together with the associated institutional arrangements, it would ensure 
that a significant amount of public finance from developed countries plays 
a leading role in guiding and attracting private financial resources into the 
development, diffusion and transfer of technologies, including by supporting 
incentives to the private sector through various policy instruments with 
impacts on capital market.5 Among other things:

l  The fund would operate as a single window facility within the 
UNFCCC financial mechanism and would support research, development, 
deployment and transfer of technologies as well as the enhancement of 
developing countries’ endogenous capacity.

l  The policies relating to the Fund, including the uses to which the funds 
are put, will be guided by the technology architecture (i.e. the Subsidiary 
Body on Technology, the Technical Assessment Committee and the Technical 
Panels, and by the Technology Plan of Action).    

l  Funding for technology (as well as for other central functions of 
the financial mechanism such as supporting adaptation) will be “new and 
additional” financial resources over and above ODA.6 The major source of 
funds will be derived from the public sector, which may be supported with 
market-based and private sources as agreed by the COP.7 

l  An indicative list of incremental costs could be agreed up-front by 
Parties. Drawing on the experience of the Montreal Protocol’s Multilateral 
Fund, these could include institutional strengthening, networks for 
knowledge sharing, preparation of country programs, awareness and training 
of officials, support for policymaking, etc.  
4  China’s Technology Presentation
5  China’s Technology Presentation
6  Statement of the Group of 77 and China, AWG-LCA 2nd Session, Bonn, Germany, 7 
June 2008
7  Statement of the Group of 77 and China, AWG-LCA 2nd Session, Bonn, Germany, 7 
June 2008
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l  The funding needs of the mechanism could be evaluated independently. 
Parties could agree to regular replenishments of the mechanism to ensure 
the adequacy and predictability in the flow of funds for technology transfer 
and an appropriate burden sharing among the developed countries.

Technology Plan of Action:  Supporting all stages of 
technology cycle

9. Realizing the full potential of technology will require mechanisms 
across all the stages of the technology cycle. This involves retrofitting old 
facilities, deploying existing climate-friendly technologies, incentivising 
emerging technologies and financing research into new technologies.8 
Technology transfer has been a part of the UNFCCC process from the 
outset, but the actual achievements are limited.9 

10. Technology transfer is now one of the pillars of the Bali Action Plan, 
and measurable, reportable and verifiable technology transfer is, inter alia, 
a precondition to enabling and supporting nationally appropriate mitigation 
actions in developing countries. Efforts are therefore required to accelerate 
the process of technology development, transfer and deployment for 
enabling adaptation and mitigation. 

11. Achieving this requires a Technology Plan of Action to support 
developing countries at all stages of the technology cycle as required by 
Article 4.1(c) of the Convention.10 

8  South Africa, “Effective mechanisms and enhanced means: Scaling up development 
and transfer of technology”, 3 June 2008, Workshop on Technology Transfer during 
UNFCCC Climate Change Talks, AWG-LCA, Bonn, Germany (South Africa’s Technology 
Presentation) 
9  India, “Realizing the Full Potential of Technology: Presentation by India”, 3 June 2008, 
Workshop on Technology Transfer during UNFCCC Climate Change Talks, AWG-LCA, 
Bonn, Germany (India’s Technology Presentation) 
10  As noted above, the World Health Assembly has recently adopted a Strategy and Plan 
of Action as part of the follow up to the Commission on Public Health, IP and Innovation. 
Developing countries played the leading role in shaping the strategy, plan and a related set 
of principles.
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l  Research. Efforts are required to accelerate research and invention 
through scientific and technical cooperation at the level of scientists and 
institutions, including through South-South collaboration. An action plan 
should include efforts to establish a Global Network of Centers of Excel-
lence in research, development and pilot testing of identified climate-rele-
vant technologies through public-private partnerships. Efforts are also re-
quired to strengthen research in the public domain, including through open 
platforms for collaboration and sharing. Enhancing the research capabilities 
of developing countries is a key element of enhancing their endogenous 
capacity to adapt, apply and replicate technologies. 

l  Development. Efforts are also required to accelerate the rate at which 
technologies are developed and brought into effect, through means such as 
Initiatives for Joint Development of Technologies with sharing of intel-
lectual property rights. Consortia involving the public and private sector, 
including financing structures with cost sharing, could ensure that new tech-
nologies are made available to developing countries at affordable prices. 
A Technology Cooperation Framework should encourage joint public 
sector funding of research and development, and the products that emerge 
should not have patents attached, but instead all firms or agencies should 
have access to the technologies and rights to make the technologies so that 
they can be most widely deployed. 

l  Transfer and diffusion. Technology transfer is a specific responsibil-
ity of Parties under the Convention and is thus distinct from purely market-
based transfer arrangements. Global financing is thus required for technol-
ogy transfer, including for the public procurement of intellectual property 
rights and other means to ensure the affordability of technologies, products 
and related services. As noted below, ensuring transfer and diffusion on fair 
and favorable terms will require a range of conditions to be met, and barri-
ers to be removed. 

12. To support implementation of the Convention, the Technology Action 
Plan should encompass all the key elements of the technology transfer issue 
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– the identification of technology needs, identification of technologies, 
technology assessment, financing of transfer, capacity building for 
development of endogenous technology, and concrete programmes for 
diffusion and use, and institutions to be responsible for implementation.11 
It must also address the financial requirements and barriers to scaling up 
technology development and transfers as well as the various financing 
options, the capacity required by developing countries to transfer and deploy 
technologies, and the means to reduce financial, technical and other risks.12 

Enhancing access and affordability of technologies

13. As noted in the recent G5 declaration at the 2008 G8 Hokkaido Toyako 
Summit: 

Affordable access to adaptation and mitigation technologies, achieved 
through a suite of funding mechanisms, investment structures and 
policy tools, is a key enabling condition for developing countries 
to tackle climate change. We call on the international community 
to work towards a strengthened scheme for technology innovation, 
development, transfer and deployment, and a comprehensive review 
of the intellectual property regime for such technologies in order to 
strike an appropriate balance between rewards for innovators and the 
public good.13 

14. For technology to be accessible and affordable several conditions 
have to be present. The absence of these conditions can form barriers 
to technology transfer. Among the barriers that are normally listed are 
11  According to the IPCC, technology transfer is a broad set of processes covering the 
flow of know-how, experiences and equipment for mitigating and adapting to climate change 
involving different stakeholders including government, the private sector, financial institutions, 
NGOs, and research and education institutions. It comprises the process of learning to 
understand, utilize and replicate technologies including the capacity to choose and to adapt 
technologies to local conditions and integrate them into indigenous technologies. See, 
IPCC, Special Report of Working Group II, Methodological and Technological Issues in 
Technology Transfer (IPCC, 2000), at page 3
12  South Africa’s Technology Presentation
13  G5 Statement issued by Brazil, China, India, Mexico and South Africa at the 2008 
Hokkaido Toyako Summit, July 8, 2008, at paragraph 19
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poor infrastructure, inadequate laws and regulations, shortage of skilled 
personnel, lack of finance, ignorance of technology issues, high cost of 
certain technology agreements, problems created by equipment suppliers, 
and intellectual property rights.  Many of these can be dealt with through 
capacity building of developing countries and their institutions, and through 
financing cooperation.  However other issues, for example intellectual 
property rights, require international cooperation and joint measures and 
actions. 

15. A range of measures are available to Parties to improve the accessibility 
and affordability of climate-related technologies.14 These can be classified 
according to the type of technologies, including: (1) Existing Technologies 
in the public domain; (2) Patented Technologies (publicly and privately 
owned); and (3) New or Future Technologies:

l  Public domain technologies. For technologies in the public domain 
the action should be on identifying needs and technologies, and establishing 
an international cooperation system to ensure that the cheapest prices are 
offered to developing countries (a system of differential pricing) and the 
financial terms to transfer the equipment to developing countries. Also 
required is a system of transferring the know-how of (1) how to use and 
maintain the technologies; (2) how to adapt them to local conditions.  For 
developing countries that have the capacity or ambition, there should be the 
transfer of know-how on how to produce these technologies and not simply 
import the equipment.

l  Patented technologies. Patented technologies may be owned in the 
public or the private sector. Many technologies are owned by public research 
institutions, agencies and other governmental bodies. As acknowledged in 
a presentation by the government of the United States, there is a need for 
a “global effort to share government-developed and owned technologies at 
low or no cost”.15 The sharing should also include the know-how. Fully-
14  Brazil, “Brazilian Views on Technology Transfer”, 3 June 2008, Workshop on Technology 
Transfer during UNFCCC Climate Change Talks, AWG-LCA, Bonn, Germany (Brazil’s 
Technology Presentation)
15  US Government, White House Power-point Presentation describing goals of Major 
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owned government technologies should be transferred at no cost. Where 
governments partially fund research and development, they should have 
partial ownership of any resulting patent. When a license is issued to 
a developing country firm, a corresponding proportion of the cost of the 
license should be waived, thus reducing the overall cost to developing 
countries.16  Incentives can also be given to companies (that are publicly 
funded) to make the patented technology with its know-how available to 
developing countries. To support no- and low-cost transfer, developed 
country governments should compile a Publicly-Owned Technology 
Inventory. 

l  For privately owned technologies, various mechanisms can be 
examined to make them more accessible and affordable for developing 
countries. A range of measures relating to compulsory licensing and low-cost 
voluntary licensing as well as technology pooling and the sharing of know-
how can be examined.  (See section below). The Technology Fund could 
support the financing of compensation to be paid by developing countries into 
a technology pool, and also to meet the cost of negotiation and purchasing 
of licenses at a very reasonable cost with a view to facilitating transfer. As 
discussed below, complementing the fund is a range of other ways to reduce 
the costs associated with intellectual property rights, in order to ensure they 
are not a barrier to transfer, and to strike an appropriate balance between 
rewards for innovators and the public good.  Both developed and developing 
countries can also consider incentives to stimulate technology transfer within 
companies, with a view to strengthening capacity in subsidiary companies 
located in developing countries. 

l  Future technologies. National/regional technology excellence centers 
should be established to promote technology development, deployment and 

Economies Meeting (on file with author). For a summary of home country measures relevant 
to securing technology transfer see also, UNCTAD, Facilitating Transfer of Technology to 
Developing Countries: A Survey of Home-Country Measures (UNCTAD/ITE/IPC/2004/5) 
available at http://www.unctad.org/en/docs/iteipc20045_en.pdf 
16  Parties could, for instance, agree on a “Principle of No-Cost and Proportional Cost 
Transfers” for all technologies that are fully or partially government owned or funded.
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transfer, stimulate capacity building, improve access to information and 
establish an appropriate international cooperation environment. Also required 
are efforts to reinforce north-south, south-south and triangular cooperation, 
including Joint Research and Development. As part of future international 
cooperation, some research and development programmes should be jointly 
planned and coordinated by governments (developed and developing). If 
certain products are wholly publicly funded, they could be placed in the 
public domain, or else made available through affordable licenses. This will 
make the future technologies more accessible and affordable, especially to 
developing countries.

measures relating to intellectual property and 
climate technologies

16. For climate-related technologies, whether intellectual property rights 
constitute an important barrier depends on several factors, such as whether or 
not the particular technology is or will be patented, whether there are viable 
and cost-effective substitutes or alternatives, the degree of competition, 
the prices at which it is sold, and the degree of reasonableness of terms 
for licensing, and so on. To the extent they are identified as an important 
barrier to technology transfer, there is a variety of ways to relax intellectual 
property rights in relation to climate-friendly products and technologies. 
These include:

l  A mandatory exclusion from patents world-wide of climate-
friendly technologies and products. Because most of the technologies 
required to address climate change already exist, and climate change 
represents a grave and potentially irreversible threat to human societies, 
the international community could consider requiring all climate-friendly 
technologies to be free of intellectual property rights to ensure their widest 
availability. Just as intellectual property rights are relaxed in wartime, the 
threat of climate change could justify a systemic relaxation of intellectual 
property rights to strike an appropriate balance between the private interests 
and the global public good.
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l  A mandatory exclusion from patents in developing countries, 
while patents can still be granted in developed countries. Both this and the 
world-wide exclusion would require an amendment of TRIPS Agreement. 
It is, however, a justifiable demand if climate change is considered a serious 
challenge. Developed countries cannot justify business as usual in the old 
system while also demanding a radical departure by developing countries 
from business as usual in their emissions pathways.

l  Discretionary exclusions from patents in developing countries. 
The TRIPS Agreement permits individual countries to “exclude from 
patentability inventions, the prevention within their territory of the 
commercial exploitation of which is necessary to protect ordre public or 
morality, including to protect human, animal or plant life or health or to 
avoid serious prejudice to the environment”. 

l  Technology pooling through a collective global approach.  In 
situations where patents are granted, a collective or global approach could 
enhance access and affordability. A global technology pool, for example, 
could be developed in which patent owners of climate-friendly technologies 
are obliged to place their patents in a pool, and developing country firms 
can have access to the technologies by paying a compensation that is 
low and on standard terms (that are to be negotiated). This will make it 
administratively and financially easier for access to take place, while the 
patent system continues to be respected, and at the same time ensuring the 
system is regulated and the flexibilities in the TRIPS Agreement (including 
compulsory license) are systematized in terms of operation.

l  Compulsory licensing in individual developing countries. The 
WTO TRIPS Agreement provides countries with significant flexibilities to 
grant compulsory licenses. These grounds are not restricted, as confirmed 
by the WTO Ministerial Declaration on TRIPS and Public Health. It is 
not necessary, for example, to declare a state of emergency. Developed 
countries regularly exercise compulsory license – or in the case of the 
United States, powers of “eminent domain” – to use patented technologies. 
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Developing countries, similarly, can and should grant compulsory licenses 
over technologies required to meet their climate objectives.

l  International Declaration on IPRs and Climate Technologies. It 
is also useful to establish such a Declaration in order to clarify the ability 
of countries (especially developing countries) to have maximum affordable 
access to climate technologies, and that IPRs should not be a barrier, such 
as by making use of the WTO Doha Declaration on TRIPS and Public 
Health. The need to modify TRIPS for specific purposes (as in the case of 
pharmaceutical and health-related products) should also be looked into.

l  Regulation of terms of voluntary licenses. Another measure could 
be the regulation of the terms of voluntary licenses to ensure that the cost is 
affordable, and that there are no anti-competitive conditions (such as high 
price of licenses, restrictions on markets, or insistence on taking a majority 
share of the company to which license is provided, as had happened in 
recent cases). 

l  Sharing of know-how and trade secrets.  Parties may also consider a 
global cooperation system for sharing know-how and “trade secrets”, which 
is also important as the lack of this is another serious barrier to technology 
transfer. This should be a component of a technology transfer framework. 
Even if a technology is not patented, the withholding of “trade secrets”, or 
how to make the technology, can prevent the development of endogenous 
technology in developing countries.

17. The level of ambition for sustainable development could be raised by 
proposing that environmentally-friendly technology should be held in the 
public domain (so that the process of compulsory licensing etc is not even 
required). There is a strong rationale for this, at least for climate-friendly 
technology and products:

l  The processes of negotiating with the patent holder and of issuing 
compulsory licenses can be quite cumbersome to countries not familiar 
with the procedures. In light of the imminent challenges posed by climate 
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change, it is thus better that developing countries be allowed to exempt such 
technologies from patenting.

l  If climate change is truly the serious crisis threatening human well-
being, and there is only a few years left to start very strong action, then the 
situation is similar to emergency war-like conditions. In such conditions, 
individual commercial interests such as patents are suspended so that there 
can be concerted national action in the most effective way to face the 
common threat.  

l  Developed countries should not treat intellectual property rights as 
sacrosanct and to be upheld at all costs. Doing so would signal that climate 
change is not a serious threat, as commercial profits for a few are more 
important on the scale of values and priorities than are the human lives 
that are at stake due to global warming. Technology transfer to developing 
countries to enable them to combat climate change should be the higher 
priority.  

l  Developed countries should also not treat climate technology as a new 
source of monopoly profits, as this would damage the ability of developing 
countries to phase in existing or new climate-friendly technologies for both 
mitigation and adaptation. 

18. In light of these factors, the post-Bali process should adopt the principle 
that developing countries can exempt climate-friendly technologies from 
patents. Such a principle would demonstrate that developed countries 
are serious about resolving the global climate crisis and about assisting 
developing countries. It would also help developing countries to take 
on mitigation and adaptation measures, which are dependent on the 
technologies.
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Enabling action at the national level

19. Governments play a variety of important and different roles in the 
whole cycle of environmentally sound technologies – including the provision 
of incentives to the private sector and markets; direct public funding for 
research, development, transfer and deployment; as well as a variety of 
other policy instruments.17 

20. A range of measures are available to coordinate policies and provide 
incentives to the private sector to transfer technologies. These include:18

l  Tax exemptions for the export of technologies by companies in 
developed countries to developing countries;

l  Subsidies to encourage research and development of technologies 
appropriate to the needs and challenges of developing countries and transfer 
of those technologies;

l  Favorable conditions for technology-related export credits, such as 
guarantees, subsidies, and so on; 

l  Removal of technology export bans in climate-related technologies 
and products; and

l  Other regulations, policies and measures required to implement the 
Convention. 

17  China’s Technology Presentation
18  China’s Technology Presentation
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The Third World Network proposes the establishment of a Multilateral 
Financial Structure (MFS) for Climate Change, to be located in the UNFCCC, 
under the authority and guidance of the Conference of the Parties (COP).

The following is a summary of some elements of the proposed multilateral 
Financial Structure.

mandate: The UNFCCC establishes a Financial Mechanism (Article 
11).The Global Environment Facility (GEF) is mandated as an operating 
entity, on an interim basis, to be reviewed every four years. The Financial 
Mechanism thus remains open to other financial resources and institutional 
arrangements. Decision 6/CP.13 calls for a draft decision on the review of 
the mechanism for adoption at COP 15.

multilateral Financial Structure for Climate Change: A MFS would 
provide the comprehensive funding mechanism for implementation of:

— Article 4.3 on provision of new and additional financial resources, 
including for the transfer of technology, for developing countries to 
implement their obligations under Articles 12.1 and 4.1 of the Convention; 

— Article 4.4  to assist developing country Parties that are particularly 
vulnerable to the adverse effects of climate change in meeting costs of 
adaptation to those adverse effects; 

multilateral Financial 
Structure for Climate Change: 
Key Elements6
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— Article 4.5 on the promotion, facilitation and financing of the transfer 
of, or access to, environmentally-sound technologies and know-how, to 
enable them (other Parties, particularly developing country Parties) to 
implement the provisions of the Convention.

— Article 4.8 on ensuring consideration for the specific needs and 
concerns of developing country Parties arising from the adverse effects 
of climate change and/or the impact of the implementation of response 
measures; and

— Article 4.9 on the specific needs and special situations of the least 
developed countries in their actions with regard to funding and transfer of 
technology.

Scope: The MFS would support developing countries by funding the 
agreed full incremental costs of implementing relevant obligations under 
the Convention (including those set out in Article 4.1) inter alia:

— Implementation of national and regional plans for mitigation and 
adaptation;

— International cooperation in preparing for adaptation to the impacts of 
climate change; 

— International cooperation for the development and transfer of 
technologies, practices and processes for mitigation in all relevant sectors; 
and

— International cooperation for the conservation and enhancement of 
sinks and reservoirs.

It would also fund the agreed full costs of the preparation of national 
communications by developing countries.
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Relationship to the COP: The MFS would operate directly under the 
authority of the COP and be guided by the policies, programme priorities 
and eligibility criteria adopted by the COP. 

Executive Committee or Board: The MFS would be operated by an 
Executive Committee reflecting an “equitable and balanced representation 
of all Parties within a transparent system of governance” (Article 11.2), 
drawing on a model similar to that of the Adaptation Fund (balanced regional 
representation, and Annex I, non-Annex I representation). 

Secretariat: The Executive Committee would be supported by a small 
secretariat of professional staff responsible for managing day-to-day 
operation, developing plans and budgets, reviewing project applications, 
disbursing financing, overseeing implementation and reporting to the 
Executive Committee. 

Trustee: Funding would be administered by a trustee (e.g. a commercial 
bank) selected through a process of open bidding and serving under the 
direct guidance of the Executive Committee and COP. 

Expert Groups: The MFS would be supported by Expert Groups on finance 
and related matters (e.g. technical assistance, capacity building) comprising 
experts providing an evaluation of the state-of-the-art policies and practices 
to enhance financing and investment to support action on mitigation, 
adaptation, technology etc. It would serve the various Funds as well as the 
COP and the developing countries. 

Technical Assistance Programme: The MFS will also establish a Technical 
Assistance Programme that will provide assistance and advice on financial, 
technical and policy matters to developing countries, and to the various 
Funds established.
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Eligibility: Non-Annex I countries, and Non-Annex II countries that meet 
agreed criteria, would be eligible for assistance from the MFS. Parties could 
evaluate ways to ensure the specific needs and special situations of the least 
developed countries in actions regarding funding and technology transfer 
are taken into consideration (Article 4.9).

Implementation of activities: The MFS would be the focus of all activities 
conducted through bilateral, regional and multilateral funding sources and 
institutions, ensuring coherence of these activities with those undertaken by 
developing countries in the implementation of their commitments under the 
Convention, and avoiding confusion and duplication of activities.

Funding full incremental costs: The MFS would fund the incremental 
costs of measures to implement the Convention, criteria for which would be 
defined by the COP with input from the Technical Expert Groups and other 
bodies in their respective areas of expertise (i.e. costs categories may differ 
for different areas). 

Sources of financing: Developed countries would contribute according 
to the ratio of their UN contributions or another basis agreed by the COP 
to ensure appropriate burden sharing as per Article 4.3. Bilateral agencies 
could spend an agreed proportion of their contributions directly in recipient 
countries or regions with approval of the MFS Executive Committee. 
Innovative funding sources – e.g. auctioning emission permits of Annex I 
Parties – could be agreed to ensure replenishment. 

Replenishment: The funds required for replenishment of the MFS would 
be periodically determined by an independent study (e.g. by the Technical 
Expert Groups) and negotiated and agreed by the COP every three years. 

Measurable, reportable and verifiable: The MFS would provide a key 
means for ensuring that the technology, financing and capacity building 
required to enable the implementation of nationally appropriate mitigation 
actions by developing countries are measurable, reportable and verifiable. 
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Additionality of finance: Funding to the MFS would be assessed to ensure 
it is additional to ODA and other sources of finance currently provided by 
Annex I Parties. Funding pledged outside of the MFS shall not be regarded 
as fulfilment by Annex I Parties of commitments under Article 4.3 of the 
Convention.

Relationship to other bodies: The MFS would provide financial guidance 
and support to existing and new institutional arrangements established to 
enhance action on mitigation, adaptation and technology. It could partly 
draw from the experience of the Montreal Protocol’s Technology and 
Economics Assessment Panel (TEAP), with input provided by technical 
panels in these areas advising on various policy matters as well as capacity 
building measures and other relevant matters (in energy, transport, industry, 
agriculture, forestry, waste management and other areas). 

Support technology development and transfer: Building on the 
Technology Needs Assessments, the MFS would actively support a 
technology mechanism to promote, facilitate and finance the transfer of 
technology, and support the development of endogenous capacity through 
technical panels, links to a Technology Clearing House, and other means 
agreed by the COP. 

Link with the Adaptation Fund: The MFS would address adaptation in a 
manner complimentary to the activities of the Adaptation Fund under the 
guidance of their respective Executive Committees and the COP. Similar 
membership on the MFS and Adaptation Fund executive bodies would 
ensure coordination.

Link with the GEF: The role of the GEF as an operating entity of the 
Convention’s Financial Mechanism would be reviewed on an ongoing basis 
to ensure consistency with the MFS. Funding under GEF climate window 
could be focused on supporting full costs of national communications, with 
other funding running through MFS.



78

Links to other financial mechanisms: The MFS would maintain 
consistency between the policies, programme priorities, and eligibility 
criteria for activities established by the COP and all “activities (including 
those related to funding) relevant to climate change undertaken outside the 
framework of the financial mechanism” as per decision 11/CP.1 

Links to private funding: The MFS would be supported by contributions 
from Parties. Financial contributions by companies, banks and other private 
institutions could be made available through complementary vehicles 
established alongside the Convention’s Financial Mechanism, in accordance 
with policies, programme priorities, and eligibility criteria established by 
the COP. 

Ensure flexibility: The MFS would adopt flexible, simple, clear streamlined 
procedures and remain responsive to the expressed needs and goals of 
developing countries. It would not be subject to conditionalities such as 
those used by the World Bank or established through performance indicators 
under the Convention or otherwise. 

Provide direct access to funds: The MFS would enable countries to 
have direct access to funds to ensure a cost-effective and country-driven 
approach, and to avoid “double-dipping” by designated entities/trustees or 
other potential conflicts of interest in the administration of funds.

Catalyze additional finance: The MFS would serve as a catalyst to leverage 
additional financing but would not formally require co-financing from other 
agencies thereby preventing it from being used by multilateral agencies as 
a “sweetener” for loans on a non-concessional basis. 
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A “Long-term Global Goal for 
Emission Reductions” Based on 
Technology Diffusion 
and Transfer

7

A “long-term global goal for emission reductions” can be measured not 
in terms of temperature levels (e.g. 2 degrees), emission concentrations 
(e.g. 450ppm) or emission reductions (e.g. from 1990 levels), but rather 
in terms of technology R&D and diffusion to developing countries, as 
suggested by the Intergovernmental Panel on Climate Change (IPCC)’s 
Fourth Assessment Report. 

The mandate 

The Bali Action Plan calls for a shared vision for long-term cooperative 
action “including a long-term global goal for emission reductions”. In the 
Bali Action Plan the Conference of Parties: 

1. Decides to launch a comprehensive process to enable the full, 
effective and sustained implementation of the Convention through long-
term cooperative action, now, up to and beyond 2012, in order to reach an 
agreed outcome and adopt a decision at its fifteenth session, by addressing, 
inter alia: 

(a) A shared vision for long-term cooperative action, including 
a long-term global goal for emission reductions, to achieve 
the ultimate objective of the Convention, in accordance with 
the provisions and principles of the Convention, in particular the 
principle of common but differentiated responsibilities and respective 
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capabilities, and taking into account social and economic conditions 
and other relevant factors (emphasis added). 

What type of long-term global goal for emission reductions? 

The Bali Action Plan provides no guidance as to the nature of the long-
term global goal for emission reductions. Indeed, there is nothing in the 
Convention, the Bali Action Plan or the IPCC’s Fourth Assessment report 
that requires a global goal to be measured in terms of greenhouse gas (GHG)/
CO2 concentrations (e.g. 450ppm), temperature limits (e.g. 2 degrees), or 
levels of emission reductions (e.g. cuts from 1990), as has been proposed 
by some Parties. 

According to the IPCC: 

Options for the design of international regimes can incorporate 
goals for the short, medium and long term. One option is to set a 
goal for long-term GHG concentrations or a temperature stabilization 
goal. Such a goal might be based on physical impacts to be avoided 
or conceptually on the basis of the monetary and non-monetary 
damages to be avoided. An alternative to agreeing on specific CO2 
concentration or temperature levels is an agreement on specific long-
term actions such as a technology R&D and diffusion target – for 
example, “eliminating carbon emissions from the energy sector by 
2060”. (emphasis added) (Contribution of Working Group III to the 
Fourth Assessment Report of the Intergovernmental Panel on Climate 
Change, Technical Summary, page 90) 

A “technology transfer-based” long-term global goal for 
emission reductions 

Based on the IPCC’s Fourth Assessment Report – as explicitly referenced in 
footnote 1 of the Bali Action Plan – a “long-term global goal for emission 
reductions” can be established in terms of technology R&D and diffusion.  A 
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“technology transfer-based” long-term global goal for emission reductions 
could be defined in terms of the mitigation (and adaptation) potential of 
technologies to be developed and deployed in all countries, with specific 
goals established for the transfer and deployment of technologies in 
developing countries.  

A technology transfer-based long-term global goal for emission reductions 
could quantify the levels of technologies to be transferred and deployed in 
all relevant sectors, with a focus on technologies of interest to developing 
countries. It could, for example, be quantified in terms of the global 
mitigation potential of technologies to be deployed based on technologies, 
sectors or regions (e.g. in terms of the mitigation potential of types/volumes 
of technologies deployed, or by mitigation levels required to achieve the 
Convention’s ultimate objective).  

Such an approach is consistent with the provisions of the Bali Action Plan, 
which calls for a shared vision including a global goal to meet the following 
requirements: 

l “Achieve the ultimate objective of the Convention”.  A technology 
transfer-based global goal would – more than an hortatory goal based 
on temperature levels, emission concentrations or emission levels – help 
to secure the actual emission reductions required to prevent dangerous 
anthropogenic interference with the climate system within a time frame 
sufficient to “allow ecosystems to adapt naturally to climate change, 
to ensure that food production is not threatened and to enable economic 
development to proceed in a sustainable manner” (Article 2);  

l  “…in accordance with the provisions and principles of the 
Convention”. A technology transfer-based global goal would build 
explicitly on provisions and principles of the Convention, including 
inter alia the requirements that developed countries “meet the agreed full 
incremental costs” of promoting technology transfer in “all relevant sectors” 
to developing countries [Articles 4.3 and 4.1(c)] and “take all practicable 
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steps to promote, facilitate and finance, as appropriate, the transfer of, or 
access to, environmentally sound technologies and know-how to other 
Parties, particularly developing country Parties” (Article 4.5); 

l  “…in particular the principle of common but differentiated 
responsibilities and respective capabilities”. A technology transfer-
based global goal would ensure fulfillment of the principle of common but 
differentiated responsibilities, including the requirement that developed 
countries take the “lead in combating climate change and the adverse effects 
thereof” (Article 3.1) and that the “extent to which developing country 
Parties will effectively implement their commitments under the Convention 
will depend on the effective implementation by developed country Parties 
of their commitments under the Convention related to financial resources 
and transfer of technology” (Article 4.7); 
 
l  “…taking into account social and economic conditions and 
other relevant factors”. A technology transfer-based global goal would 
also help to ensure that mitigation efforts are matched with the means to 
implement them – in other words, that developing countries have access 
to the technologies and associated financing required to “enable economic 
development to proceed in a sustainable manner” (Article 2) and can address 
“economic and social development and poverty eradication [which] are the 
first and overriding priorities of the developing country Parties” (Article 
4.7).  

A technology transfer-based long-term global goal for emission 
reductions avoids concerns that a global goal could be used to 
establish an implicit emissions reduction target (i.e. a “residual cut”) 
for developing countries. It would ensure that a clear link is made 
between the level of ambition for emission reductions and the means for 
achieving it. It would thus help to close a gap that has so far undermined 
the Convention’s effective implementation. It would provide a clear 
signal and incentive to companies and institutions working to apply 
current technologies, and develop new and innovative technologies.   
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A technology transfer-based long-term global goal for emission reductions 
is referred to by the IPCC.1 It is referenced in the Bali Action Plan 
through footnote 1. And it is consistent with the terms of the Bali Action 
Plan and the Convention. More than a global goal based on temperature 
levels, emission concentrations or emission levels, a technology transfer-
based long-term global goal for emission reductions, if adopted by Parties 
to the Climate Convention, could help to catalyze the actual emission 
reductions in all countries world-wide that are required to avoid dangerous 
anthropogenic interference with the climate system, ensure implementation 
of the principles of equity and common but differentiated responsibilities, 
promote sustainable development and achieve the ultimate objective of the 
Convention.  

1  Contribution of Working Group III to the Fourth Assessment Report of the 
Intergovernmental Panel on Climate Change, Technical Summary, page 90, and Chapter 
13, page 773. 
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TWN CLIMATE CHANGE SERIES

is a series of papers published by Third World Network on the climate change crisis 
which, if not dealt with rapidly and adequately, will overwhelm the world’s environ-
ment and economy. At the same time, the solutions and actions have to be based on 
equity, so that those responsible for emissions and those that are able to contribute most 
will take their rightful share of the burden of adjustment, while all countries move to 
the path of sustainable development. The series aims at contributing to highlighting 
the issues and the solutions.

TWN SUBMISSIONS TO THE UNITED NATIONS 
CLIMATE TALKS — IDEAS AND PROPOSALS ON 
THE ELEMENTS CONTAINED IN PARAGRAPH 1 

OF THE BALI ACTION PLAN 

The failure of developed countries to fulfill their commitments is a major reason for the 
weak implementation of the United Nations Framework Convention on Climate Change 
(UNFCCC) over the last 15 years. 

At the 13th meeting of the Conference of Parties (COP 13) held in Bali, Indonesia on 
3-15 December 2007 the Bali Action Plan was adopted. It launched “a comprehensive 
process to enable the full, effective and sustained implementation of the Convention 
through long-term cooperative action, now, up to and beyond 2012, in order to reach 
an agreed outcome and adopt a decision” at COP 15 in Copenhagen in December 2009. 
A new Ad Hoc Working Group on long-term cooperative action was established under 
the UNFCCC for this purpose.

In response to an invitation by UNFCCC Parties to accredited observer organizations to 
submit ideas and proposals on the elements contained in paragraph 1 of the Bali Action Plan 
by 30 September 2008, Third World Network (TWN) submitted five documents, particularly 
on finance and technology. A second opportunity to submit more ideas and proposals arose 
and on 6 December 2008 TWN submitted two more documents.

Some of the suggestions were included in a document prepared by the Chair of the 
Working Group that evolved further into draft negotiation text that will be debated and 
negotiated throughout 2009.

The TWN submissions are reproduced in this publication.




