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OVERVIEW

1. Introduction

In January 2000 the Firg Extraordinary Mesting of the Paties to the Convertion on
Biologicd Diversity (CBD) adopted the Cartagena Protocol on Biosdfety (CPB). The
Firg Intergovernmentd Committee for the Cartagena Protocd (ICCP) is scheduled to
convene from December 11 to 15 in Montpelier, Francee A second ICCP meeting
will dso be scheduled prior to the Protocol’s entry into force as binding international
law.

At the firg meeting of the Parties to the Protocol after etry into force, the Parties are
required by Artide 27 of the CPB to begin a process for the development of
internationd rules and procedures for liadility and redress in respect of damage
resulting from the transboundary movements of Living Modified Organisms (LMOs).
The Parties are exhorted to ‘ endeavour to complete the processin 4 years .

The Parties are required to andyse and take due account of the ongoing processes in
international  law on these maters in devdoping the CPB's liadility and redress

regime.
2. Shaping a liability regime for biosafety
The scheme of this paper isasfollows.

Fird, there is a need to know the gpplicable rules of internationd law. Basicdly what
the obligetions of a State are depends upon the obligation which the State has agreed

to be bound by — usudly by becoming a paty to an internationd tresty. But there are
adso catan other secondary rules that determine State obligetions. These are generic

in nature. These are identified and discussed.

Second, there is an examindgion of how concepts rdevant to the determination of
libility and compensaion are dedt with in multilaterd tregties in other fidds of
activity.

Third, condusons ae dravn for the possble dements to indude in a ligdility
protocol for GMOs.

It is hoped that this paper will assg those involved in the process for negotiating a
Biosafety Lidbility Protocol to understand the bass on  which ligbility and
compensaiion for environmental harm is gpproached; and that it will hdp identify the
eementsthat could be indluded in such a Protocol.

This paper is divided into three parts.

Part A setsout the broad generd principles of State responsbility for environmenta
harm; and outlines the specific principles of internationa environmenta obligation.



Thee broad and specific principles are the rules accepted in internationd law relating
to State responshility. The rules will govern any decison in a specific inter-State
disoute regarding harm to the environment. It is important to know these rules for the
following reesons.

First, the secfic providons of a ligbility protocol will be based upon obligaions and
repongbility of States that exig in internationa law. It is hence important to know
what these principles are. It will be particularly useful in the negotiating process for
this protocol.

Secondly, even after a lidbility protocol is successfully negotisted, State responghility
continues to remain important if the tresty is ingpplicdble or insufficent in a given
gtuation. It is hence important to know the resdue of Stuations to which this doctrine
goplies For example, generd principles will goply to States that are nonparties to a
specific treaty such as the CPB.

Thirdly, a Sa€'s internationd obligation to prevent harm requires thet it controls any
harmproducing ectivity and, if it has not done s0 in accordance with established
dandards, it will reman lidble for any resultant ham. The need for, and the
emeagence of, spedific liadility regimes — through protocols or conventions, for
exanple — is to overcome problems associated with the wesknesses in enforcing
dams for environmentd ham by pladng rdiance soldy on inter-State dams?® The
specific provisons of tregties thus seek to avoid some of these problems by, for
example Sates channdling some of ther lidbility back to the owners or operators
concerned. There is dso increesing rdiance on natiiond tribunads for transboundary
digputes reflecting the generd trend to rdy on cavil ligdlity rather then Sate
reponghbility as the primary remedy. But as dated, it is important to remember that
the State does not discharge its own responshility for environmentd damaege by
entering into these ‘channdling’  convertions even when the harmful activity is
conducted by a private individud or company. Some conventions or treaties expresdy
presarve and reiteraie this For example, Artide 16 of the recently concluded Basd
Protocol on Liahbility and Compensation for Damege Reaulting from Transboundary
Movements of Hazardous Wastes and their Disposal provides that the Protocol is not
to afect the rights and obligations of Parties under the rules of generd international

law with respect to State respongibility.

Part B identifies the possble man dements that cald be induded in a regime
relaing to lidbility and redress for damage resulting from transboundary movements
of potentidly harmful materids, and examines how these dements have been, or ae
being, devdoped in other fidds. We will look spedficdly a the State Liability for

! These indlude:
. Thelack of international forato prefer claims;
The difficulty of identifying the precise nature of the obligation breached;
The uncertainties and delaysin international court proceedings;
The evidentiary problems of proving damage;
The difficulty of resolving highly technical and scientific aspects of the problem;
The additiona delaysfor claims by injured individuals and other non-State bodies;
The uncertainties as aresult of the unsettled nature of much of customary law.
See generdly Brian Smith, State Responsibility and the Marine Environment [Clarendon
Press: Oxford] 1988.



Outer Spece Activities, Convention on Civil Ligbility for Oil Pollution Damege the
Basd Protocol on Liability and Compenstion Reaulting from the Transboundary
Movement of Hazardous Wastes and their Disposal.

Part C draws concdusons as to the man dements tha could be proposed for
induson in the lidbility and redress regime to be developed under the Cartagena
Protocol on Biosafety (CPB).



PART A

The General Principles Of State Responsbility As Applicable To
Environmental Harm

1. Responshbility

The Sae is the juridicd person respongble for the breach of an internationd
obligation. Responghbility is the prindple which edablishes an obligaion to make
adequate repardtion for any violaion of internationd law producing injury, committed
by the respondent State.? State responsibility is said to exist when:

‘conduct congding of an action or omisson is atributable to the State under
internationd law; and that conduct conditutes a breach of an internaiond
obligation of that State”®

2. Type of Conduct Congtituting Breach of Obligation: Generic Principles

Responghbility arises when an internationd obligation is breeched. The quedion in
each case is whether the conduct of the State congtitutes a breach. When does this
breach occur? It occurs when the State has either breached an obligation in a tresty or
convention to which it is a paty; or, goat from such a tresty or convention, when it
acts in violaion of a duty generaly recognised as exising in intemationd law.* An
example of such a duty is that affirmed by the decison of the Train Smelter
Arbitration Tribunal® to protect other States againgt injurious acts by individuds from
within its jurisdiction. Thus adde from a specific obligaion we can identify certan
generic principles as to the type of conduct tha may place a dae in breach of an
international duty. These generic principles of State responghility will be discussed in
this part of the paper.

2.1. Natureof conduct
Conduct may be positive or negative in character.

a. It is sad to be postive in character when a State commits an affirmetive act thet
violates an internaiond obligation;

b. It is dexribed as negdive in character when a State omits to perform an act
required of it under internationd law.

2 Eagleton, The Reponghility of Satesin International Law 22 (1928).

® International Law Commission (ILC), Report to the General Assembly, Yearbook ILC 1179, UN Daoc.
A/9010/Rev. 1(1973).

* International law can befound in usages or generd practice generally accepted by States aslaw or as
expressing principles of law.

® Award 11 (1941) 3 RIAA1905 at 1963.



Thefollowing prdiminary points may be noted:

The acts or omissons of the Sae vioaive of internaiond obligations will
dtract State respongbility regardless of whether its naiond law requires,
permits or prohibits such conduct;

An obligaion may be violated ether by a sngle act of pallution, or by the
cumulative effect of severd independent acts which, standing done, may not
condtitute a breach;

A Sae may be hdd liddle if its acts or omissons (by itsdf not in breach of
any primary obligation) ad or asis another State in the breech of its
internationd obligations.

2.2. Fault

It is a traditiond principle of internationd law thet the State can only be ligble if it is
a fault for its acts or omissons. So fault must be shown if a State is to be made liable.
But how isthis fault established?

There ae two senses in which the term ‘fault may be used to edablish Sae
responghility.

a The fird is by proof of a Sa€s mdidous intent or culpable negligence
(subjective fault);

b. The second is by proof of the mere violaion of internationd law as evidence of
fault (objective fault).

The objective fault doctrine [that is (b), above]l seems the preferred approach for
ataching ligbility under the generdly accepted rules of Sae responghility common
to dl international obligaions This does not mean that intention/negligence is never
required to be shown to edablish State responghility in a specific case. Such a
requirement may dill aise as a spedfic obligaion imposed, for example, by a
proviSon in a convention; but this reguirement is not a ocondition imposed by the
generd rules of Sate respongbility. The content of the internationd obligation and
thus of State responghility may, consdently with this objective approach, vary. It
may be dther drict in some cases or require mdice or negligence in other cases. The
objective doctrine then does not deny that fault (culpa) may be a bads for
reyponghbility of a State — it merdy denies that there is a generdly applicable rule that
exigsthat fault must be established in dl cases to found State respongibility.

The exigence of two caegories of obligations where intention is not required in
internationd law shows cdearly that there is no such geneic rule tha applies in dl
dgtuations that fault must dways be edablished to found lidbility. Fird, where
obligations are breeched by the podtive acts of the Sate (through its organs or its
representatives). Then State  respongbility ataches without more. Second, where the
obligation imposad is ‘drict’, that is ligdility ataches without proof of fault. Then
again State responghility attaches without the need to prove intent or due diligence.



3. Who IsResponsible?

The Sateisthe actor. When it violates an internationd rule or obligation and damage
results, then it isliable. But the State is an abgtraction. So the question that arisesis
for whose actsis the State respongble?

Two such caegories of persons may be identified, namdy, State organs or its
representatives, and, private individuas.

3.1 State Organs or Representatives

Frd is the caiegory of persons or organs vested with public authority to carry out the
functions and attributes of a State. They become the agents of the State.

How are these peopl e identified?

Internd nationd law may vest powers of this sort. So the acts and omissions of those
bestowed with such powers a a municipa leve will bind the State a the internationd
levd. The Stae, not its agents, will be lidble Thus governmentd powers carried out
by any legidaive judicd or the executive or adminidrative authority of the Sate
will atract international State respongbility. Thisis a subj ective determingtion.

By reference to international law

Independently of municipd law, internationd law may operaie to trest the action as
atributable to the State. Thisis an obj ective determination.

If there is a public character of the function in the performance of which the act or
omisson contrary to internationd law was committed, then the individud’s act may
be atributed to the State. The State then becomes liable.

What if the conduct is not authorised, whether it is attributed to the Sate by
municipal or international law?

Gengrdly such conduct may il be attributed to the State. But there are limits to the
atribution of such conduct epecidly in the case of acts of private individuas.

3.2 Private I ndividuals

When can the State be made liable for the acts of individuds who in rddion to the act
may not be deemed State organs or representatives?

Gengrdly it is acoepted that private conduct is not dtributed to the State. Only the
conduct of the State itsdf may trigger State responghility. But this does not mean that
an act of an individud can never be atributed to the State for purposes of attributing
Sate respongbility. The attribution arises when it could be sad tha the State was
involved by complicty. It dood by when it should have ether prevented the conduct
or punished the conduct. In such a Stuation, the private individud is whally lidble for



the act; but the State may be lidble for not diligently pursuing and properly punishing
the wrong doer.

3.3 The State' s Obligation of Due Diligence

The obligaion of the Sae is to exercise due diligence to prevent conduct which if
committed by the State would mean a breech of its international obligations. If such
conduct neverthdess occurs, it must diligently pursue the apprehenson and
punishment of the offenders.

The factorsin deciding due diligence

Oneg, isto se if it is feadble for the Sate to take effective action; if no reasonable
degree of diligence could have prevented the event, then responsbility will not
attach.

How should this be assessed: in the light of the capabilities and practices of the
Sae, or, according to interndtiond Sandards? Severd internationa  arbitration
awards have goplied the objective tex of due diligence. There is growing support
for the subjective gpproach — treating as relevant the specific circumstances of the
Sate. The views can be reconciled. The diligence of the State will be consdered
in the light of its cgpacity and practices; but responghbility will atach in any event
if the conduct fals bdow an internationa minimum standard.

Two, isto congder the leve of interest a stake in a particular case.

Some dStuations or conduct requires a dricter levd of diligence. If, for example,
the State is hdd to a drict standard of responghbility (ligbility without proof of
fault), then the State must prevent the conduct. Falure to do o is a falure of due

diligence.

In cetan circumstances the State may be required to exercise due diligence for
conduct outsde the State - territorid or extraterritorid legd authority (or both), to
satisfy the requirements of due diligence.

The Sae must execise dl means posshle to prevent and punish conduct
anywhere which if it had committed itsdf will violae internationd law. To the
extent that it has legd authority to do o, it should act. So if it has that authority to
ded with such conduct wherever it occurs, due diligence requires thet it so acts.

4. Multiple State Responsibility

Sometimes for one event severd States may be ligble. This may happen when severd
States engage in concerted action which is a breach of internationd law. Or, when
more than one State acting independently in respect of a sSngle event cause damage.
Thus, for example severd States may engage in conduct which, in the aggregate,
serioudy dameges another State. Or there may be a case of ovelapping State
jurigdictions. Of course if more than one State breeches its obligations to an injured
State, each of themiisliable. But what are the consequencesto each State?



The generd consquence is to meke repardion. This condds of:  reditution,
compensation, and satisfaction. ®

Multiple State respongbility arises only in the case where the remedy is pecuniary
compensdion. This is because the injured State cannot dam more than the totd
aggregate  compensation  for its injury. The quedion then aises how is this
compensation to be borne by the severd States responsible for that injury?

Based on the limited decisons of internationd tribunds such as the Internationd
Court of Judice, Sate practice, andogies with nationd municipd decisons, and firg
principles of internationd law, it may be possble to summaise the podtion as
follows

Where harm is caused by the concerted action of two o more States, then lighility
is joint and severd. This means that the injured State can sue any one of the
wrongdoers for the full compensaion; and the States can then seek contribution
from each other, based on the judice of the case and the rdaive blame of the
paties’! Sate practice is to the same effect. Artide V of the Convention on
Internationd Liability for Damage Caused by Space Objects makes Staes jointly
launching space objects jointly and severdly ligble for damege, with the right of
contribution between wrongdoers.

This scheme is judifidble as generdly, the innocent and injured State mugst be
given the grestes opportunity to obtan full compensation; and the States
paticipating in a common activity can edablish before undertaking the activity a
mechanism to resolve digoutes amongst themsdves through an agreement. They
can, for example agree to indemnify esch other in an agreed proportion
depending on their view of the risk.

For indegpendent wrongdoers, Artide IV of the Convention on Internationd
Liability for Damage Caused by Space Objects provides a remedy agang either
wrongdoer. The injured State can sue ether wrongdoers for the full damage, even
if one of them was exdusvdy and paently to blame. As beween the two
launching States, blameis based on comparative fault.

In this case the States have not acted in concert, and until the injury occurred, they
had no linkage to eech other. It is redly a policy choice to atech grester
importance to the fact that the injured State should obtain adequate compensation.
If the acts of any one State could have been aufficient to cause the harm, then
there appears to be no difficulty in principle But the problem arises when a State
that is regpongble only to a smdl degree is held lidble for the whole of the
messve damage, and, is uneble to obtain contribution from the other wrongdoer.
One dterndive is to gpportion ligbility according to fault. However this may leave
the injured without full or adequate damages for a variety of reasons. The red

® Restitution: restore the situation to the position before the breach; pecuniary compensation: thisis
when restitution is not possible or inadequate; satisfaction: isfor non-materid injury breaches.

" Anglo-Chinese Shipping Co Ltd v U.S 349 US 938 Case of the Treatment in Hungary of Aircraft of
the USA[1954] 1CJ 99. The US asserted joint and severd liability in its pleadings againgt the USSR
and Hungary.



question then is who is to bear the risk of loss? The injured (by not obtaining the
compensgtion) or the members of the set of wrongdoers (by not obtaining
contribution between themselves)? It is clear that the burden should fdl on the
wrongdoers.

The dameges ae then gpportioned among wrongdoers through a contribution
process. The facts will determine the proportion of the damages to bear: such &s,
the degree of fault, the extent of paticipation in the wrong, and the reative
capacities of the partiesto prevent the wrong.

If the injured State contributes to its own injury then this will be taken into
account to gpportion blame and reduce the damage payable.

Internationa tribunads aso use their wide discretionary powers to reduce damages
if it is equitable to do so, such as where the damage is caused or aggravaed by
another cause or event for which the wrongdoers cannot be held responsible.

. Specific Principles Of Environmental Obligations Of A State
1. Not to cause harm to another’s environment

There is now a dear principle of internationd law that a State should not use its
territory to damege that of another — encapsulated in the ‘'sic utero tuo alienum
non laedes principle? This is the basis of the operaive principle of internationd
lav. the obligaion to prevent transboundary harm. International decisons
dealy egeblish this principle (The Trail Smelter Case® The Corfu Channel
Case’® the 1974 Nuclear Tests Cases - in paticular the opinion of Judge De
Castro, the Lac Lanoux Arbitration™).

State practice dso mekes this principle dear: the submisson of Audrdia and
New Zedand in the Nuclear Tests Cases dleged injury in and to State territory
through the disperdon of radioactive materids as an dterndive bads of French
reponghility.® Also the US was in tacit agreement in response to Mexico's
protests to control stockyard fumes in Texas which were causing injury to Ciudad
in Medico See ds0 the dams and responses on the question of industrid
emissons across the French-German and Swiss German borders.

8« Use his own so as not to damage that of another.’

o (1941) (USv Can), 3Int'l Arb. Awards 1905. Obligation of Canada for damagein the USfrom
sulphur dioxide fumes drifting from a private smelting operation in Trail, Canada. The Tribunal held:
‘under the principles of international law, aswell asthe law of the US no Sate hastheright to use or
permit the use of itsterritory in such a manner asto causeinjury by fumesin or to theterritory of
another or the properties or persons therein, when the case is of serious consequence and the injury is
established by clear and convincing evidence.” (a p. 1965).

O UK v Albania[1949] ICI4 at 22.

™ Austrdiav France [1974] 1CJ 253, at 388-9. The majority did notdedl with thisissue.

12 5painv France 1957, 12 R. Int'| Arb. Awards 281.

1311978] ICI Pleadingsvol i at 14; vol i a 8.

14 Whiteman, 6 Dig. Int'| L. 256-7 (1908).



And of course the posture of States in international negotiations resffirm this
fundamentd principle. Examples include the UN Conference on the Law of the
Sea resulting in the Law of the Sea Convention - Artidle 194(2); the UN Charter
of Economic Rights and Duties of Staes, the Stockholm Decladion on the
Humean Environment; and the London Dumping Convention, 1972.

The basis then is a dearly evolved rule of customary interngtiond law. The rule does
not limit itsdf to conduct within a teritory but extends to conduct in any location
over which the State is in a pogtion to take preventative measures. This is particularly
the cae in maine pollution a evidenced by Principle 7 of the Stockholm
Dedaation:

* Sates shall take all possible steps to prevent pollution of the seas by
substances that are liable to create hazards to human health, to harm living
resources and marine life, to damage amenities or to interfere with other
legitimate uses of the sea.”

The principd mutilaterd  antipolluion  conventions dso do not  limit  the
responsibility of States to the territorial locus of the source™

Where the activities of Sate organs cause damage to the territory of another, then
lighility of the State producing the injury is dear. But what if the environmentd injury
is caused by private individuals in their purdy persond capacity? Then too the State
hes an obligation to prevent the harm by conduct which is amengble to its jurisdiction.
This is ds0 made dear by the Law of the Sea (LOS) Convention, the Stockholm
Dedlaration and the Charter of Economic Rights and Duties of States each imposes a
duty to ensure that conduct within the jurisdiction or control of the State does not
injure the environment of any other Statel® ‘Jurisdiction’ refers to the geographic
zone or territory; ‘control’ extends this to aress beyond, such as, in the context of
maine law, to the continental shelf, contiguous zones and the exclusve economic
zones — in respect of which internationd law recognises the jurisdiction of States. So
due diligence would require States to exercise authority over the private activities in
these areas as wdll as to prevent harm to the environment of another State.

The second aspect of ‘jurisdiction and control’ refers to subject matter which is not
defined in geogrephic tems By this authority and regponghility is extended to
prohibit any conduct regardless of locus The best example is the duty of a State in
repect of a ship flying its flag to prevent it from engaging in conduct harmful to the
environment of another country. Similar provisons exig in the 1967 Outer Spece
Treaty. Artide VI makes States respongble for the consequences of nationd activities
in outer space whether by governmentd or non-governmenta bodies. A suggested
interpretation of ‘national activities indudes activities of nationds even from an
extraterritorid  launch. Recommendation 86 of the Action Pan for the Human
Environment adopted & the Stockholm Conference recommends that States ‘ensure
that ocean dumping by ther nationds everywhere ... is controlled” The 1982 LOS
Convention in its generd introductory Statement implies a duty to teke dl possble

'2 1972, London Dumping Convention, Article 1; Convention for the Protection of the Mediterranean
Seaagaingt Pollution, Barcelona, 1976; Convention for the Prevention of Marine Pollution by
Dumping from Shipsand Aircraft, Odo, 1972.

16 Respectively: articles 194(2), principle 21; Article 30.

10



deps, including the exercise of extraeritorid authority, to prevent marine pollution.
Artide 139 is more explicit. With regard to activities in the resources of the sea-bed
beyond nationd jurisdiction, State Parties are responsble for any such activity caried
out by naurd or juridicad persons which possess the nationdity of State Parties or are
effectively controlled by them or their nationals. *’

Procedural obligations

Two specific procedurd duties, emanating from the generd obligation to prevent
environmenta ham to other States, have emerged as customary legd rules. First, the
obligaion to inform or notify and, second, to consult and negotiate regarding
adtivities presanting a risk of environmenta harm. These obligations exis in both
doctrine and practice.*®

However it is equdly dear that it is not an additiond condition to undertaking such
adtivities that there must be an agreement following notice and consultation. °

What if there is no such natification or consultation?

There would then be a breach of an internationd obligation. What follows would be
the obligation to cease the breach (to notify and conault); and the obligation to make
the necessry repardtion (in the form of satisfaction which gpplies to non-materid
breeches). The falure to take the procedurd <teps could affect the measure of
goportionment of reparation.

2. What if the harm is to the environment outsde the territory of any sate, for
example, the high seas?

This depends upon whether the harm is to the environment of the high sees or to the
excusveinterest of aState.

Harm to the exclusive interests of a Sate

Such ham may be dther to the environment outdde the teritory of any Sate (for
example, the high seas) or to the paticular interests of individud States which ae
gtuted in dose proximity to that environment. Generdly no obligation to prevent

Y The US Draft of 1975 proposed in the course of the negotiations was expressed more broadly to
require states to implement marine pollution lawsto internationa standards or higher with respect to
any spatiad areas over which they possessjurisdiction, flag vessels, and nationals.

% The treaty between France and Spain (year?) required procedures of information and consultation
before commencement of any activity interfering with the resource rights of the other state. Other
examplesinclude: Charter of Economic Rights and Duties of States; ILA’s Helsinki Rules on the Uses
of Waters of Internationd Rivers, and its Montred Rules regarding ‘ Transfrontier Pollution’; the Paris
Convention for the Prevention of Marine Pollution from Land-Based Sources and the LOS Convention.
%% n the context of GMOs, even without the Biosafety Protocal, it is suggested that there would be an
obligation to inform and notify the importing State aswell asto consult and negotiate for activities
relating to GMOs that present arisk. However there would be no obligation equivalent to the Advanced
Informed Agreement (AIA).
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ham to such environment exids Staies are a liberty to use that environment subject
only to the obligation to act with reasonable regard to the interests of other States in
the exercise of their own right. However an extenson of the sic utero principle (use
ongs own S0 as not to damage another's use) would require States to endeavour to
prevent injury to the individud interests of other States through conduct affecting the
ewvironment. For example, Jgpanee naionds sudaned injuries while on the high
sess when the US conducted nuclear wesgpons tests in the South Pecific in 1954. Japan
recsived $2 million as compensation. Dedisons of Internationa Tribunas® support
this State practice.

A further example is in rdation to an area defined as being in the exclusive interest of
a Sate such as the exclusve economic zone (aress carved out of the high sess over
which coastd States enjoy exclusve rights of resource exploitation). Environmenta
injury affecting the resources in these zones conditutes harm to the exdusive interests
of a Sae There is a dear obligation to prevent environmental harm to these interests
in these zones as well as to usars. This is made explicit in, for example, The London
Conveattion on Civil Liadility for Oil Pollution Resulting from Exploraion for and
Exploitation of Seabed Mingd Resources The Convention regulates pollution
damege as wdl to ‘aress which in accordance with internationd law it (a State) hes
sovereign rights over naturd resources” The resources are ether the property or in the
control of the State.

Harm to the common interest

Here the interes of dl States in maintaining the integrity of the common environment
is & dake Both doctrine and State practice suggests that there is a smilar obligation
to prevent harm to the shared resources of this environment. Some suggest thet the
usr mugt be reasonable; others, that any harm to the high sees is unreasonable in any
event. An example in reldion to the high sess is indructive. There seems to be dear
recognition of an afirmative obligaion to prevent injury to the resources in the high
sss. An abundant number of multilateral conventions tedify to this 1973
Convention for the Prevention of Pollution by Ships Law of the Sea Convertion,
Artide 211 rdaing to polution from vesds High Sess Convertion, Artide 25
rdaing to the intentiond dumping of radicactive weses 1972 London Dumping
Convetion, preventing dumping of aly aubdance hamful to the high sees
environment. State practice supports the exisence of the obligation. Writers describe
it varioudy as a ‘trend’, an ‘innovatiion’ and an edablished customary rule. The
preponderance of opinion accords the principle customary legd status.

Who has the right to invoke the responghility of another State for the ham to the
common interest of dl? Can the equivdent of the ‘public interest’ in municipd law be
invoked to give danding to bring an action on behdf of dl? The progresson of ICJ
opinion seems to recognise the emergence of a place for this doctrine. Some

0 Example: I'mthe Alone (Canadav US3R. 1A A. 1609, 1933-5.

! Relati ng to nuclear weapons tests conducted in the South Pacific. The obligation to prevent injury to
users of the high seas arising out of the envi ronmental consequences of territorial conduct isdso
implied in the positions adopted by Augtraliaand New Zedland in the Nuclear Tests Casesregarding
French weapons tests [1978] 1CJ Pleadings, vol. i & 14; and val. ii at 8.
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commentators have advocated this as wdl for the protecion of common
environmentd interests.

3. What of the harm to the environment as a whole caused by the activities of a
date within itsterritory?

There is an assumption, now widdy acknowledged, thet there is environmenta unity
in the globa environment and a recognition thet whet is carried out within its territory
may affect the interest of other States. No preventive internationd obligation exids.
The Stae has a sovereign right to cary out any activity within its teritorid
juridiction. However, there ae a number of indances of practice where an
international  interest in the presarvation of each Sa€s teritorid environment has
been recognised and specific obligations accepted.?? But no legal responsibility for
injury to environmenta resources within State territory is recognised. Insead the
sovereignty of the State over its resources is reiterated unless, of course, it causes
externd harm.

[11. Standard Of Performance Strict Or Fault-Based?

What kind of gandard is imposed on the State obliged to prevent damage to other
Saes? The generd rules of State responghility do not establish any sandard. Nor is
there any generic requirement, as discussed earlier, that intention or negligence of the
offending State must be proved to found ligbility. The question here to condder is
whether, and to what extet, the principle of drict lidbility (licbility esablished
without proof of fault) has been accepted in cusomary internationd environmental
law.

The cases usudly cited to support the exisence of drict ligbility as a sandard for the
performance of environmentd obligations — the Corfu Channel Case® and the Trail
Srelter  Arbitratio?™ - ae best by interpretation problems. The pronouncements
from these internationd decisons can be, and often are, used in support of quite
contrary views. More persuasive authority may be gleaned from State practice. Also,
sved important multilatera  convertions deding  with  environmental harm
incorporate grict liability regimes. These include the following:

In relation to civil liability for harm arising from nuclear activities:

TheVienna Convention on Civil Ligbility for Nudear Damage, 1963;
Brussds Convention on the Lighility of Operators of Nudear Ships, 1962,

% TheLondon Dumping Convention and severa regiond treaties on the same mode require State-
parties to prevent the dumping of specified wastes outside and within territorial waters. See further:
The Convention for the Prevention of Marine-based Pollution from Land-based Sources, Paris, 1974.

3 (UK v Albania) [1949] ICJ 4.

24 (1941) (USV Canada) 3 RIAA 1905. See dso theGut Dat Arhitration: Flood damage caused to the
US by Canadian congtruction of adam. Canada agreed to settle. And the Lac Lanoux Arbitration

(1957) (Spain v France) 12 RIAA 281: Spain complained of France diverting waters from aFrench
Lakeinto ahydrodectric system. The Award rejected the claim as no injury was shown. The water was
returned to the river which normdly drained fromthe lake into Spanish territory . The Tribunal said that
if injury had been alleged through, for example, chemica pollution, Spain would have acase.
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Pais Convention on Third Paty Ligbility in the FHed of Nudear Energy,
1960;
The Convention Supplementary to the Paris Convention of 1960, 1963.

In relation to the pollution of the sea by ail:

Brussels Convention on Civil Lighility for Oil Pollution Damage, 1969;%°
London Convertion on Civil Liability for Oil Pollution Damege resulting from
Exploration for and Exploitation of Sea-bed Minerd Resources.

Damage from objectsin space:

The Convention on Internationd Liability for Damage caused by Space
Objects, 1972%.

State practice suggeds tha the principle of drict ligdility is evolving to become
customary law. This is especidly true for activities involving ultrahazardous risks as
examples — Canadian dam againg the disntegration of the Soviet Union's Cosmos
sadlite over Canadian teritory; Liberids compromise with Jgpan for the Juliana
tanker; Jgpan's assartion of US respongbility for the consequences of nuclear testing
in the South Pecific.?’

There is an emerging consensus in writings that drict liability should be accepted for
ultrahazardous activities. What condtitutes such an activity is not defined. A flexible
definition is advocated, embracing mogt of the serious risks aisng out of moden
technology. These indude activities which may cause a subdantid change in the
neturd environment of the earth or of another State, Sgnificant pollution of ar or
water and the modification of biological processes®®

A different perspective would confine the customary rule of ultrahazardous drict
respongbility to matters specificdly 0 defined in multilaterd  conventions, such as
nuclear activities, operaions in space and cariage, the transboundary movements of

% Dealswith civil liability for any damage from the discharge or escape of oil from privately owned or
stete commercia vessdls. Fault is only an aggravating factor.

% A launching state is absolutely liable to pay compensation for damage caused by its space object on
the surface of the earth or to aircraft in flight. For surface damage, including environmental injury,
thereis absolute liahility. Articles 2 and 3. Theliahility is expressed as absolute and not strict asthe
only exoneration is gross negligence or an act or omission on the part of the victim or of the claimant
done with intent to cause damage [Art V1(1), seeinfra]. But the terms are used interchangesbly: Cheng,
‘ A Reply to Charges of having ...misused the term absolute liability ... 6 AAS_ (1980) pp. 3-13; Jenks,
loc. cit. p. 1881. Generaly absolute liability alowsfor no exoneration a al once damageis proved.
Strict liahility allows for exoneration in certain Situations, seetext at footnote 42 later.

%’ The US tendered payment but did not refer to the question of liability. Contrast thisto the US
payment to Spain following the Palomaresincident. See also the USinternal conclusion that customary
law established the grict regime in the Space Objects Convention: US Senate, Staff of Comm. On
Aeronauitic and Space Sciences, 92, Cong. 2" Sess, Report on Convention 44 (Comm. Print 1972).

% Jenks, Liahility for Ultrahazardous Activitiesin International Law’, i. Recueil des cours 100, a 178
(1966) cited in B.D. Smith, State Responsibility and the Marine Environment (Oxford: 1988), p. 77,
footnote 51.
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hazardous and other wades, or other conduct threstening pollution of the sees by ail
or hazardous substances.

There gppears to be some differences as to the State of the law on the exact definition
of ultrahazardous activities But the prindple of dgrict ligbility is firmly established
and accepted.

The International Law Commission’ s work

The traditiond asoddion of wrongfulness with fault did not st wdl with the
emaging view of drict liadility for environmentd ham. There was a growing
recognition that liability should atach even without falt. The Commissiorf® has been
considering this facet since 1980.° The ILC perspective is to fix strict lighility for
paticular serious injury without reference to the requirement that the injury arises out
of activity that is ultrahezardous On this view there should be compensation without
proof of fault for dl ‘materid’ injury. As to any lesser injury which is sufficiently
materid to be legdly cognisable, thereis il the requirement to show fault.

Further the ILC is of the view tha cetan injury-producing ectivities be not
prohibited; injury should be tolerated 0 long as compensdion is pad. But if the
inury is wrongful, judged in pat by the megnitude of the ham, then Sate
reponghility for falure to prevent the harm would incdlude ligbility and the obligation
to end or perhaps reduce theinjury.

Ambit of therules

The principles on drict ligbility will apply as wel if the harm producer is a privae
individud if he is subject to the Sa€s authority. This goplies as wdl to
extrateritoriad conduct if the State possesses legd authority - the capacity to control
and prevent. Hence the responghility is for activities within the ‘jurisdiction’ of the
Sae, not jus within the teritory. The ILC dso spesks of the drict ligbility rule
goplying to conduct within the teritory or control of the State.  The control however
must be red and meaningful. If the measure of control is the same as for acts within
the territory, then the drict sandard should apply. If the control is to a lesser degree,
then only the falure to exercise the actud lesser authority possessed will creste
ligbility.

Fndly, as noted ealier, the Sae is respongble for its own conduct in faling to
exerdse due diligence to prevent private individuds from causng impermissble
injury. The dandard of due diligence, in the crcumgances where drict lidbility
goplies, isrased. Falure to prevent isafailure of duediligence.

# ThelLC isabody of the United Nations. It deals with the reform and aodiification of international
law.

% Under the topic: Internationd liability to injurious Consequences arising out of Acts not prohibited
by International law.
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PART B

REVIEW OF ELEMENTSIN MULTILATERAL LIABILITY TREATIES

This pat of the pgper gives a detailed account of ligbility provisons in three fidds of
activity: space exploration, carriage of ol by sea and the transboundary movements of
hazardous wastes. The main dements of the leading treaty in each of these fidds is
identified, described and analysed.

STATE LIABILITY FOR OUTER SPACE ACTIVITIES The
Convention on International Liability for Damage Caused by Space
Objects (‘ The Sace Objects Convention’)*

Background

The exploration and exploitation of outer space has resulted in the launch of an
incredible number of space objects many have re-entered the earth’s atmosphere and
ae dill in orbit. Of those space objects, 95% are nonfunctiond — uncontrolled and
commonly referred to as space junk or debris. This means there are thousands of
pieces of satdlites and other objects that have gone out of control and are orbiting the
eath. Mogt of the space objects burn up on entering the earth, but some will survive
and land on earth. The potentid to cause harm to life and property is therefore a red
progpect. Indeed there have been many such recorded incidents. The mogt publicised
— the faled Apadllo 13 launch of April 1970, log its aomic energy reector which was
being trangported to the moon. It is sad to lie somewhere in the South Pecific Ocean,
hopefully not lesking any radiaion. In Jenuary 1978 a Sovied nudear powered
sadlite Cosmos 954, disntegrated over Canada causng redioactive pollution of an
areathe sze of Audria

The redistion of the dangers provided the impetus for the cregtion of a liability
regime.

There are saveard facets of the promulgation of this regime which have a pardld with
a liadlity regime for Genetically Modified Organisms (GMOs™. First, there were
cdams tha gpace technology hed great promise for mankind, the detractors
emphassed the perils. Second, even the States engaged in space exploratiion could
become the victims of a space tragedy caused by other States. There was a clear
conflict of interest. ‘Space countries wanted to protect themsdves agang massve
legd dams but ensure that they, or ther nationds, were adequaidy compensated in

s Adopted on 29.11.1971. Opened for Signature on 27.3.1972, entered into force on 1.9.1972: UN GA
Resolution 2777 xxvi annex; 961 UNTS 187.

* |nitially, the Convention on Biodiversity and the Biosafety Protocol used theterm ‘GMO' to describe
genetically modified organisms. Thiswas changed to ‘Living Modified Organisms (LMOs) &t the
ionggtence of the US, who were concerned that the term ‘GMOs' would undermine their argument that
this technology was no different from traditiond breeding.
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case of damage caused by others space activities, they had to protect their nationas
agang the hazads of a new technology a wel as ensure that ther
indugtries/scientists  responsible for this technology were not crippled by threets of
dams Findly, theliability isin regpect of alawful adtivity.

Thelegidative basis

In 1967 the Outer Space Tresty came into force It edtablished that the use of the
space environment was subject to limitations and that there could be liability for
damage in the event of misuse. Artide VII edablished the principle of such
internationa  ligbility. In 1969 the UN Gened Assembly identified the need for a
lighility convention intended to edablish intenationd rules and procedures
concerning lidbility for damages caused by the launching of objects into outer space
and to ensure, in paticular, the prompt and equitable compensation for damages® It
took the UN Committee on the Peaceful Uses of Outer Space nine years from 1962 to
1972 to produce an agreement. In 1972 the Convention on Internaiond Lidbility for
Damage caused by Space Objects wes findly adopted and entered into force The
Convention contains 28 Artidles. There is dso an optiond dause (Art XIX). The
Convention contains aset of rules that supplement the provisions of the 1967 tregty.

The orientation of the convention

The convention is sad to be protective of victims and beneficid to non-space users.®
Nortspace countries had been induced to sgn the 1968 Rescue and Return Agreement
which obliged them to return to the launching Sate fragments of space objects which
landed on their territory on the undergtanding that an agreement on liability would be
forthcoming.

A discussion of the main eements:

1. Scope:

For What Kind of Activity?

Liability is for damage caused by a Stae’s space object on the surface of the earth or
to arcraft in flight [Art 11]. The space object would reasonably include the component
parts as well as the payload — which is the space object and its contents™®

Exclusion of Nationals, Participants, and Invitees

Damage caused by the launching State to the following persons is not compensatesble
under the convention:

a. Nationdsof thelaunching State;
b. Foreign nationals participating in the operation of that space object;™®

* GA Res. 2601B (XXIV), 16 December 1969.

% Bogaert, Aspects of Space Law (Deventer: Kluwer,1986) at 162-3.
% See discussion in Carl Christol, Space Law, (Kluwer, 1991) at 217-8.
% From the time of its launching until the descent.
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c. Fordgn nationds in the immediae vidnity of the launching dte a the invitation
of the launching State.

The fird excduson is based on the principle tha internationd lawv does not normaly
ded with rdaions between a Staie and its ndionds The remaining exclusons ae
based on the agpplication of the principle that these persons volunteered to run the risk
(volenti nonfitinjuria).

2. Parties
Who is liable?

The Convention is applicable as a treaty to the contracting Parties and participating
internationd  organisations®  Participating internationdl  organisstions do  not  thereby
become contracting Parties to the Convention. 8

Liability is of the launching Sate [Article II]. This is defined to indude a State which
launches or procures the launching of a space object; and a State from whose territory
or fadlity a space object is launched. Liability is thus imposed on persons who ae
directly involved with the activity. Where more than one Sae is involved then they
arejointly and severdly ligble. Launching is defined to include ‘ attempted launching.’

S0 there can be 4 States or categories of States that may be smultaneoudy liable:

The State which launches the space object;

The State which procuresits launching;

The State from whose territory it islaunched; and
The State from whose fadility it is launched.

coow

Who may claim?

The right to present a dam is accorded to any one of the following States for damage
to itsdf, or to its naturd or juridical persons [Artide §]:

The Sate itsHf;
The State of nationdity of the individud victim(s); or,
The State of permanent residence of the victim(s).

This is dso the hierarchy established for the preference of dams. A clam can only be
presented if the preceding State chooses not to exerciseits right to do s0.%°

The extendon of the right of dam to the State of foreign nationds or to permanent
resdents gppears to represent an advance in the development of internationd law.

%7 On oneview, the principlesin the Convention may be regarded asipso jure (Simply by operation of
the law) and expressive of generd internationa law. Then liahility is based on international obligations
and not qua (by virtue of the) treaty.

% Bin Cheng, Studiesin International Space Law, Clarendon Press Oxford, 1997, pp. 310-320.

¥ Quare: Can aStatelower down the hierarchy preenpt the other State(s) by presenting aclaim
beforeit is notified by other States? What if the other States then present aclam?
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Under generd internaiond law, a Statle may present dams agang ancther only in
respect of damege suffered by itsdf or its netionds Under this Convention, however,
victims of damage caused by space objects may recover compensation through three
sepaate channds, namdy, ther nationd State, the State where the damage occurs or
the State of which they are permanent resdents.

If none of the three States present any clam, then the injured is without remedy. One
proposd is to empower the UN Secretay Generd to prefer a dam on his or her
behdf. Such recourse exigts for Stuations where an affected State is unable to present
a dam, such as when the State has no diplomaic channds with the offending State
[Article IX].

Normdly too, no internatiiond clam can be brought for damage caused to a foreign
naiond unless that naiond has exhausted all local remedies available. This
obligetion is digpensed with in the convention and represents an  important
devdopment in internationd law. The right for persons to prefer dams within the
ndiond juridiction of the launching State is mantaned where such remedies exist
[Artide XI(2)]. In the Trail Srelter Case US ditizens could not bring an action in the
Canadian courts agang the Canadian Government for the damage caused by
Canadian operators™ They lacked standing to do so. This problem is obviated in this
Convention.

Further, a daimant who had recourse to loca remedies and found them wanting is not
precluded from then preferring his daim under the Convention.

There is no obligation on the part of the State that succeeds in its daim on behdf of
its netiond to transfer any part of the monies received to the injured. Article XII
however provides that the reparation in damages recovered ‘will restore the person,
naturd or juridica ... on whose behdf the dam is presented to the candition which
would have exiged if the damage had not occurred” This should provide a beds for
the injured to recover the payments made.

3. For what kind of damage?

The socope of the Convention is dso limited by the kind of damage for which a dam
can be made. The damage that can be claimed is defined to mean:

Loss of life

Persond injury;

Other impairment of hedth;* or

Loss of or damage to property of States, or of naturd or juridicad persons
or of internationd intergovernmenta organisations.

o0 oo

What of indirect damage and delayed damage? The mgority of the ddegates regarded
the meter as one of proximate or adequate causdity - that is how dosdy and

“ JE.Rand, ‘The Train Smelter Dispute’ (1963) 1 Can Y.B.l.L. 213, at 222-3.
“! Could indlude non-physical injury and illnesses and direct and indirect impairments aswell: see
Hurwitz, State Liability for Outer Space Activities (Nijhoff: 1992) pp. 12-18.
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redidicdly the damage can be related to the cause - which need not be eg)re&ed in
the Convention. The principles on proximate causdlity appears to support this view.*

4. Sandard or Bags of Liability
4.1 Two-Tier Approach

The Convention imposes absolute ligbility,”® as wdl as fault besed lichility. For
damage caused by its space object on the surface of the earth or to arcraft in flight the
liability of the launching State is absolute [Article 11]. For damage caused other than
on the surface of the earth to a space object of one launching State, or to persons or
property on board such a space object, by a space object of another launching State,
the offender is liable only if the damage is due to its fault or the fault of persons for
whom it is responsble [Artice 111].

4.2 Absolute Liability

It was generdly accepted that ligbility should be absolute because of the difficulty of
proving fault or negligence. As the ealier generd discusson on Staie responshbility
mede dear, normdly, internationd law does not impose ligbility for lawful activities
Any exceptions were based on proof of fault: intention or negligence in causng harm.
For ultrahazardous activity, lidbility is absolute An activity is regaded as
ultrahazardous even if the probability of occurrence is low (quantitetive) but the
megnitude of the resultant ham is huge (quditative). The public interes is best
saved in these crcumgances by imposng absolute or drict lidbility. Three reasons
have been advanced to judify the impogtion of absolute lidbility. Hrs, sdentific
causdtion is difficult to establish given the nature of the technology and its rdative
ghort higory. Second, there is secrecy of these gpace exploraion programmes.
Accessing the information to edablish fault could be unusudly difficult. Thirdly, the
person who benefits from the activity should bear the cost.

Absolute or drict lidbility regimes dso exig for goace adtivities in other fidds
pimaily ar larv*; for nudear power® and in judidd decisons® Absolute or trict
liability regimes a0 exist in countrieswith adiversity of legal systems’

“2 Cheng, General Principles of Law, Chap. 10, pp. 241-253; Bin Cheng, fn 37, a p. 323.

“ Asnoted earlier, thereisno appredable difference between absolute liability and dtrict ligbility.
Some consider however that absolute liahility is where there is no exoneration once harm is proved,
save perhaps for the fault attributable to the claimant. For gtrict liability, extraneous factors may
exonerate, such as Act of God, force majeur, intervening acts of third parties. See footnote 26 supra.
41910 Brussdls International Convention for the Unification of Certain Rules of Law in regard to
Coallisions, the 1929 Warsaw Convention for the Unification of Certain Rules rlating to Internationa
Transportation by Air, 1952 Third Parties Damage Convention.

“ The 1960 Third Party Liability Convention, the 1962 Operators Liability Convention and the 1963
Civil Liability Convention.

“® For exarplein the Trail Smelter Arbitral Tribunal decisons of 1938 and 1941 Canadawas held
liable to pay damages to the US without proof of negligence: (1939) 33 AJIL 182 and (1941) 35 AJIL
684.

" G.S. Nijar, Liability and Compensation in a Biosafety Protocol, Third World Network, Paper 4,
1997.
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4.3 Fault Based Liability

There must be proof of fault for collisons in outer space between space objects.
Thee gpace objects mugt bdong to different launching States [Art 111]. Fault liability
was accepted as between two space States & they are expected to know the possble
consequences and benefits of the activity. The fault must be that of the State or any
person for which it is repongble. It is suggested that the parties contemplated would
be individuds, private enterprises or internaiond non-governmenta  organisations
which launched or procured the launching of a space object from the territory of a
State party (thus making it alaunching State) or astronauts™®

Article 11l is ambiguous® It is not clear whether the launching Sate is liable for the
damage it caused or for the totdity of the damage once it is established thet it was a
fault. If the latter interpretation, then there are two exceptions. Firg, if it is a case of
joint and severd liability under Artide 1V(1), then the two launching States are liable
only to the extent to which they were a fault (and equdly if the proportion cannot be
ascatained). Secondly, under Artide VI(1) there may be exoneaaion from liability if
it is established tha the cdlamant State caused the damage either wholly or partidly.
(See further under * Exoneration from Liability.”)

Liadility is of course, based on the adility to find an offending paty. Damage from
debris which cannot be proven to have come from an identifiable source will not be
compensated. Hence it has been suggested that dl paties undetaking State
exploration contribute to a common compensation fund.

4.4 Exoneration from Liability

There will be no absolute ligbility if the damege is the result of the gross negligence
of the damant State or persons it represents; or is as a result of an act or omisson of
the dlamant State with intent to cause damage [Artide VI(1)].

A paty daming exoneaion will gill have to bear the burden of proving thet the
cdamant State was qguilty of the conduct st out in Artice VI(2). In the fault ligbility
gtuation in Article 1ll, the reverse is the case. The damant State will have to prove
that the offending party wasto blame.

A more difficult quedion is whether the exonerdion is totd or patid. This is because
the Article refers to exoneration being *...granted to the extent that a launching Sate
... *® This implies different degrees of exoneration. One view States that partid or
totd exoneraion is possble depending on the evidence which the launching State
egteblishes™

“8 Bruce Hurwitz, State Liahility for Outer Space Activities, (Martin Nijhoff: Kluwer, 1992) pp. 34-5.
“9t reads: In the event of damage being caused esewhere than on the surface of the earth to aspace
object of one launching state or to persons or property on board such a space object by a space object of
another launching state, the latter shall beliable only if the damageis dueto itsfault or the fault of
personsfor whomiitisresponsible.
S0 Art VI(1): *...exoneration from absolute liahility shall be granted to the extent that alaunching state
establishes that the damage has resulted ether wholly or partially from gross negligence or from an act
or omission done with intent to cause damage on the part of aclaimant state or of natura or juridica
glersons it represents.’

M.D.Forkosch, Outer Space and Legal Liability (The Hague: Nijhoff, 1982) at 82.
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The conduct precribed by Artide VI(1) for which the offending Stale can seek
exoneration is not merdy tha of the damant State; it extends as wel to the acts of
naturd and juridicad persons it represents. This is a departure from normd practice in
international law which does not consder the acts of private persons as acts of the
State.

There is no exonerdtion if the damage results from activities of the launching State
that are ‘not in conformity with interngtiond law' [Art VI(2)]. This limitation raises
sevard ambiguities. It is not cler whether the reference is to generd internationd law
or to treaties. Secondly, the Article goes on to say ‘indluding, in paticular, the Charter
of the United Nations and the 1967 Space Treaty. These become binding even on
those States not parties to them. This is unusud in internationd law as non-parties are
being obliged to adhere to indruments they never Sgned on to. Findly, the phrase ‘in
particula’ seems to suggest that there may be other tregties to be observed. Thus, this
limitation to exoneration leaves significant ambiguity for courts to interpret.

4.5 Joint and Several Liability

It was noted earlier that there may be up to four States which could be the ‘launching
Saes agang which dams may be made So the principle of joint and severd
lidbility is implicit in these provisons. Artide V(3) mekes this explict. It provides
that whenever two or more States jointly launch a space object, they shdl be jointly
and severdly lidble for any damage caused.

The Convention covers dl launchings from teritories of the contracting parties,
whether done by individuds or inditutions authorised or unauthorised, officd or
private, nationd or foreign, and the launching intentiond or purdy accidentd.

Further, ‘teritory’ could aguably cover any launching from a chip, arcaat or
goacecrait regisered in the name of a Contracting Party, or otherwise beonging to it.
In any event they would condtitute a facility from which space objects are launched.

While the entire damege may be damed from any one Paty lidble, Artide V(2)
dates that Paties may conclude agreements to gpportion ligbility between themselves.
Artide XXIII fadlitates any such agreements.

5. Measure of compensation
5.1 The Applicable Law

The gpplicdble law to determine the compensaion payable that countries varioudy
propased during negotiations were the fallowing:

a. in accordance with gpplicable principles o internationd law, judice and
equity;
b. in accordance with the nationd law of the person injured (ex patriae);




c. for gpecid heads of damage (loss of profits and mord damege — that is
non-maerid damage), in accordance with compensation provided for by
the law of the State ligble for damages in generd (the respondent State);

d. in accordance with the law of the place where the damage was caused (lex
loci).

Option (@) was adopted. Artice XII States that the compensation payable shdl be
determined in accordance with internationd law and the principles of judice and
equity in order to provide reparation ... as will restore the person ... to the condition
before the damage.

5.2. Limitation of Liability
Thereisno calling as to the amount of compensation recoverable.
5.3. Currency in which Compensation is Payable

This shdl be in the currency of the damant State, or a its requedt, the currency of the
respondent State. The States may, however, agree on another form of compensaion
[Article XI11].

6. Victimsfacing lar ge-scale danger

If such danger to human life or serious interference with the living conditions of the
populaion or the functioning of the vital centres of a country are presented by damege
caused by a space object, then Artice XXI obliges Paties egpecidly the launching
State to give assstance. The affected State need not be a Party. But the ‘obligation’ is
merely aweak exhortation to examine the possibility of giving assstance.

7. Presentation of Claims
7.1 Diplomatic Channels

Clams ae to be presented through the launching Stat€'s diplomatic channds. If the
damant State has no diplomaic rdations with tha State, then the dam can be
presented through a State which has or through the Secretary-Generd of the UN, if
the Sates are members of the UN.

Mugt the third State through which the dam is presented be a Paty to the
Convention? The podtion is not dear. Mogt probably, that third State must dso be a
Paty (the pacta tertiis principle).>® Clams agang paticipating organisstions may
ds not be made through the UN as these organisations are not members of the UN.
Smilarly the organisation may not be able to present its claim through the UN.

%2 Pacta tertiis nec prosunt nec nocent: agreements do not create any rights, nor can they impose any
legd obligations on third Parties (without their consent).
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7.2 Time Limits

The dam must be presented within one year of its occurrence of the damage or the
identification of the launching State. If the damant does not know when the damage
occurred or has been unable to identify the launching State, then it can present its
dam within one year of being ressonably able to do so with due diligence. The time
limits apply even if the State does not know the full extent of the damage But it may
revise its dlam when thisis known.

8. Settlement of Claims

The Convention outlines a process to enable a clamant to prefer a clam for find
adjudication to an independent body within a prescribed time period with or without
the cooperdion of the launching Sae If a dam canot be sdtled through
diplomatic negotiations within one year of natification of its presentation, then the
paties involved will set up a Clams Commisson a the request of ether paty to
decide the compensation payable Three members are to be gopointed: one by the
cdamant State, the other by the launching State, and, the third — the chairman- by both
parties. If one of the parties fals to gppoint its member, then the Charman gts done.
If severd parties share the same interest, they are tregted as one party.

The whole process from dat to find adjudication, should be concluded within two
and a hdf years. The Charman may extend the time if necessary. An additiond six
months are provided for in regpect of aclaim againg an internationa organisation.

If the parties agree then the decision is find and binding.>® Otherwise the Commission
makes a ‘find and recommendatory award.” This reflects a compromise between the
negotiating parties. What is the legd daus of a recommendatory award? Such awards
ae not exceptiond. The Internationd Court of Jugtice (ICJ)) for example gives
Advisory Opinions. S0 do Internationd  Commissions of Inquiry. Bilaterd agreements
adso provide for such awards. All these pronouncements are invariably acted upon,
dthough there is no legd compulson to do so. Indeed a view has been expressed that
advisoSr‘}/ reports are, according to internationd practice, abitrd awards in dl but
name.

Conclusion

The Convetion typifies an example of an internationd regime for ligbility and
compensation for a particular cause of damage. It is not exceptiond and may thus be
adapted for the promulgation of other smilar regimes. However there are some
interesting ‘new’ features that are particularly useful for incorporetion in a victim-
orientated Convention. These beer raiteration.

Frg, the rdaxation of the rule on the ndiondity of dams to dlow States to present
cdamsfor damage suffered by nationds of another State or Sateless persons.

%% How are states to make such declarations of the nature of the award? No guidanceisgiven. Ussful
reference may be made to declarations under the Optiond Clause of the Statute of the International
Court of Justice, Article 36(2).

% See discussion in Cheng, The Law of International Air Transport, p.458.
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Secondly, the way in which internationd organisations can paticipate in the
Convention without actudly becoming Contracting Parties.

Findly, the provisons on the goplicable law and the settlement dams procedure were
preceded by intense discusson on the meaning and effect of different formulations.
This makes it cysd dear wha was intended to be incduded or excluded by these
critica provisons
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[I. COMPENSATION FOR OIL POLLUTION LIABILITY: Convention On
Civil Liability For Oil Pollution Damage 1969 (‘CLC’)

A Summary of the position before the CLC for liability for oil pollution

Wha is the ligbility of a Sae in internationd law for damage caused by oil pollution?
It is important to meke a diginction a the outsst between ligbility of a Stae under
municipd (nationd) law and that under internationd law. A State may be ligble under
municipa law if it is not immune from liability in that State as a result of its sovereign
daus. How may this ligdility arise? It may aise dther because the municipd law
incorporates the provisons of an internationd Convention, or, because the Sate
enacts alaw to make the State licble.

Apat from such a liability under municipa law, a State may be liable to another State
for the breach of an obligaion owed to that other State under internationd law.
Additiondly, internetiond lav may impose an obligaion on a State to make provison
in its municipd law for the ligbility of those responsble (or others) for oil pollution
damege. These obligations under internationd lav are discussed in this pat of the
paper.

A Sae can dam repaaion for ol pollution damege from another State if it shows
that the other State has breached its internaiond obligations. Pat A of this paper
outlined what these rules are and how they can be breached. The quedtion in each case
then is whether the Sae has violated its internationd obligetion in respect of the
paticular oil spill incident.

Generdly, a Sae is not lidble in internationd law for an act or omisson of a private
ship flying the flag of a State for the ordinary use of the seas This means the Stae
will not be liable for any problem arisng from the ordinary use of the sess, such as
the pollution from the occasond accidetd ol soll or from the operationd
(intentiond) discharge of oil. The internationd obligation of the State would be
limited to meking provison in ther nationd law for sandards of pollution prevention
and punishing offenders, and as regards ther nationds or those present within their
juridiction, to meke provison for dvil ligility for ol polluion damage It is unlikdy
tha the breach of such an obligaion could form the bads of an internationd dam.
For that, some added obligaion will be nesded. Customary internationd law does not
provide any such additiond obligaion. Spedfic conventions might and if a State
breaches the provisons of any such convention, then an internationd lav dam could
be made agang it. The dam aises 0ldy because the Stae had faled to fulfil a
sedific obligation it had undertsken. For example, an internaiona  conventior™ may
require States to issue catificaies to catan ships only if they have complied with
goecified requirements after the ships have been surveyed and ingpected. If in
contravention of this requirement, a ship is issued with a certificate and dlowed to
proceed to sea, and as a result the ship causes oil pollution damage, then that State has
breached its internationd obligation and must make reparation for any damege caused
to other Sates

% See MARPOL [Protocol of 1978 Relating to the International Convention for the Prevention of
Pollution from Ships 1973] imposes such an obligation on parties.

26



What is the podtion with regard to public ships? The organs of the State or its
representatives are responsble for the condition of the ships. As was dated in Pat A
of this paper, the Sate is then regpongble in internationd law for the ships But if ail
pollution occurs, causng damage to another Sate, then is the Sae ligble? The
fundamentd duty of States to meke reguldions to prevent such damage from
occurring is clear. But whether it extends to respongbility for the damege itsdlf s,
according to some writers, undear®® The solution is to provide for this in
internationd agreements. The usud tendency in these agreements was to exempt
Saes from such liability. The Law of the Sea Convention, in paticular Artide 31, is
a didinct departure ushering in a new practice. It ataches responghility for damage
caused to coadd Staes by public ships (operated for non-commercid purposes)
resulting from non-compliance with the laws of the coastd date concerning passage
through the territorid sea or with the provisons of the Convention or other rules of
internationa law.

The matters discussed pertain to obligations before a spill occurs. After a spill, is there
an internaiond obligetion on the flag State or the coadd State to, say, minimise the
ill or cdean it up 0 tha it does not threaten other coastd States or the marine
environment generdly? At best the obligation may, once the flag State knows of the
Foill, to notify the coastd States of the imminent danger of beng dameged. This is
derived in pat from Articde 2 of the High Seas Convention and Artide 87(2) of the
Law of the Seas Convention which require ‘due regard’ to the interests of other States
by those travdling on the high sees. Whether there is a further obligation on coagtd
Saes to minimise or contan the <pill, is dso undear. Wheare multilaterd
conventiong/treaties impose a cdear and precise obligation to notify, its breach could
be found an internationd dam. Even then there may be difficult problems of showing
breach, for example, was there adday in natification?

Saes have lagdy left quedions of ligbility and compensdion to commercid parties
involved and by recourse to municipd law. What States have done in this regard is to
agree on vaious mutuad obligations to enact in municipd law to meke sure that
compensation is avaladle to both Saes and private damants for oil pollution
damage. We turn now to these obligations in internationd law to make provison for
ligility and compensation.

Background to international obligations

The March 1967 Torrey Canyon disaster’ is credited with the swift and
comprehendve respone by the internationd community to ded with two mgor
subjects the rights of a coastd Stae to intervene in case of an oil pollution threet,
and, advil ligdlity for oil polution damege The incdent rased awareness of the
massve damage that could result from the cariage of ol by sea It made legidaors
awae of the saious shortcoming of ndiond laws and the complete lack of
internationd legidation, to ded with such disssers For example, a person who

% Abecassis & Jarashow, Oil Pollution from Ships, 1985, 2 edition, paras 2-05 —2-13; 9-11.

> TheTorrey Canyon, an ail tanker, ran aground off the English coast causing large scale damage by
crude ail spills, 200 kms and 80 kms of the English and the French coastline were polluted. Vast
animal life dso disappeared. The costs were three quarters of amillion pounds and 41 million francs.
Other notable incidents; 1978 Amoco Cadiz 1989 Exxon Valdez
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auffered damege arisng from the discharge or escgpe of oil from a ship had difficulty
in obtaining compensation from the owner of the vess because of jurisdictiond
problems, the difficulty in securing redress in Admirdty lav and because shipowners
were unable to pay the full amount of any damages awarded.

Immediady after this incident, the Inter-govenmentd Maitime Consultative
Organisation (IMCO) st up its own legd committee to ded with oil pollution. The
ingrument that findly emerged was the Internationd Convention on Civil Liability
for Oil Pollution Damage 1969. It entered into force on June 19, 1975.

Two further Protocols of 1976 and 1984 were adopted. They amended the 1969
Convertion.

The Convention seeks to ensure that shipowners could meet any dams agang them
by requiring compulsory insurance by sdting uniform  internationd  rules  and
procedures. There are features of this Convention which were radicd for its time. The
shipowner is made dricly lisble for ol pollution damage subject to very limited
exceptions. He may limit his ligbility but the permissble limitation was much higher
than what could be damed a the time To limit his lidility, the shipowner mus
conditute a fund representing the limit of his ligbility with the court or other
competent authority of any one of the contracting States in which action is to be
brought: Artice V(3). The convention seeks to atract dl the litigation in a particular
cax to the jurigdiction in which this limitation fund is edtablished and to ensure tha
the litigation is only indituted in a State where pollution damage has been suffered.
The dlamant may dso sue the insurer directly.

There were concerns &fter the CLC came into force that victims were being left
uncompersated and that shipowners were bearing too heavy a financid burden. As a
resllt the Internationd Oil Pollution Compensgtion Convention 1971 (The Fund)
came into force in 1978 to provide an additiond source for compensgtion. It is pad
for by mgor ol producing countries under a precribed formula[see laer]. The terms
for the payment of the compensation were dso extended dightly.

1. The Scope

The Convertion goplies exdusvey to pollution damage caused on the teritory —
induding the teritorid sea — of a Contracting State and to measures taken to prevent
or minimise such damege. Thus it is the place of the damage not the incident, that is
cucdd for delermining whether the Convertion will gpply. If it is outdde this
territory, then the Convertion is ingpplicdble For this resson the nationdity of the
ship is dso not important. This provison was no doubt influenced by the Torrey
Canyon incident where the ship was dranded on the high sess but polluted the
territorial sea and shordine of severd States. The codts of the preventive measures
taken outside the territorial seadso come within the scope of the Protocol .

% Entered into force on April 8 1981.
%9 See the preamble to the 1971 Convention.
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1.1 Pollution Damage

The Convertion agpplies exdusvedy to pollution damege. This is defined in Artide
[(6) to mean ‘loss or damage caused outsde the ship carying oil by contaminaion
resulting from the escape or discharge of oil from the ship, wherever such escgpe or
discharge may occur.’ It includes ‘the costs of preventive measures and further loss
or damage caused by preventive measures’ The ship must be actudly carrying ail in
buk as cago a the time of the incident. No minimum amount of oil caried is
dipulated.

The tem ‘loss or damage is not defined. Damage would include persond injury
caused by unignited ol if caused by contamination. But obvioudy the phrase
contemplates more then just physcd damage caused by contamingtion. The
Convertion offers no guidance. It does not ded with the issue of causation and
remoteness, nor the problem of locus standi (standing to sue) or quantification. All
this is left to the interpretation of nationd laws. This opens the door to cams of a
speculative nature in the ‘environmentd damage€ dass or in aress using abstract
quantification modds® An amendment was made by Artide 2@3) of the 1984
Protocol to the definition of pollution damage to redrict the generd dameges thet
could be damed for the imparment of the environment to cods of ressonable
measures actudly, or to be, undertaken.

1.2 Ol

The Convertion only covers damage caused by any persgent oil. ‘Oil’ is defined to
indude only such il — such as crude ail, fud oil, heavy died ail, lubricating oil and
whde ol — whether caried on board as cargo or in the ship's bunkers. Hazardous
substances were excduded to meke the Convention smple and workable. Oils are
homogenous cargo usudly caried in specidised vessds Hazardous subgtances, in
contras, ae heterogeneous in nature and therefore require a different liability
mechanism for each substance.

1.3 Outside the ship
Theloss or damage must occur outside the ship.
1.4 Contamination

Only damege by contamination is covered. Any loss by exploson or fire following
the rdease of ail is excluded.

1.5 Escapeor discharge

The contamination must resut from an escape or discharge. Although the Convention
does not meke it cer whether accidenta or unintended relesse is covered, during
negotiations, the term * deliberate release’ was removed from the negotiating text.

60 Abecassis and Jarashow, loc. cit. pp. 209.
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1.6 Preventive measures

These are defined by Article 1(7) as any reasonable messures taken by any person
after an incident has occurred to prevent or minimise pollution damage.

1.7 The damage caused by the preventive measures

Digpersants to ded with oil spills can be more toxic than the actud pollution damage.
Hence the damage they cause may dso be recoverable. Such damage caused is not
subject to the same congraints as ‘pollution damage. As such the damage caused by
these digpersants is covered irrespective of whether it was brought aout by
contaminetion, fire, exploson, or other causes

2. Parties

2.1 Who can bring a claim?

Anyone afected may do s0. By Article 1(2) the person with a right to compensation as
‘any individud or patnership or any public or private body, wrether corporaie or not,
induding a State or any of its condtituent subdivisons'

2.2\Whoisliable?

Only the shipowner is lidble. This is defined as the person regisered as owner o, if
thereis no regidration, the person who owns the vessd.

3. Liability
3.1 Joint and several liability

When ol has been discharged, or escgpes from two or more ships resulting in
pollution damage, the ownas of dl the ships concened ae lidde jointly and
sverdly for dl such damage which is not reasonably separable Artide IV. This
contemplates a Studion where 2 or more tankers carying oil in bulk as cargo collide
and ail from both tankers spills into one dick. This means that dl of the damages are
recoverable from any one of the owners. This is paticularly ussful if any one of them
becomes insolvent. Even where Artide IV goplies sevad mates aisng in
connection with the incident are not dedt with by the Convention and are therefore
left to nationd law to resolve. These maters include the princples on which
separation of damege will be made, the question of contribution between two or more
defendants, and the effect of one or both the ships limiting liability. The scope of the
Artide has been consderably widened by the 1984 Protocol to cover ncdents which
creste pure thrests Artide 2(4) of the '84 Protocol replacing the definition of
‘incident’ in Article 1(8) of the’69 CLC.

3.2 Channélling of liability
The owner cannot be sued for liability except on the bads of the Convention. His

employees or agents cannot be sued a dl. So pallution victims of a Contracting State
can only sue the shipowner and under the Convention.
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3.3 Shipowners right of recourse

The shipowner who pays for the ligbility of other shipowners, who are dso to blame
for the damage, can seek to be indemnified by the other ship owner or owners. It does
not maiter that the other owner is not a Contracting Party. The action is brought on the
principles of ordinary maritime law.

3.4 The standard of liability

Should ligbility be drict or depend on the fault of the Party? This generated the mogt
intense debate in the negotigtions for the Convention. Two dternative formulations
were findly tabled a the 1969 Brussds Conference. The firs made lidbility on the
bass of fault but reversed the burden of proof. The owner would be ligble unless he
could prove that neither he nor his employees or agents were to blame for the damage;
nor could anybody ese be blamed in the operaion, navigation or manegement of the
ship. The second dternative made liability grict irrespective of fault. The arguments
in favour of drict ligdility were that: victims would dways be compensated; it would
soae the victims lengthy litigation and higher cogts and it would meke those making
profit from the operation responsible.

The Convention accepted drict lidbility when those agang, principdly the UK,
withdrew their objections, acoepting in return a maximum insurable limit and the
edablisment of ancther Convention to examine the condituion of a fund to
complement the shipowners' drict lidbility.

Artidlel11(1) gatesthe strict lidbility rule thus:

‘...the owner of a ship at the time of the incident ... shdl be liable for

ay pollution damege caused by ol which has excgped o been
discharged from the ship as aresult of theincident.

The evidence of a pallution incident, without more, suffices to render the shipowner
lidble for pollution damage. The victims need only prove tha the damege caused to
them was aresult of the incident.

3.5 Circumstances exonerating liability

There are four grounds on which the owner is excused from ligbility. These are if he
proves that the pollution damage:

a Realted from an act of war, hodilities, civil war, insurrection or a naturd
phenomenon of anexceptiond, inevitable and irresdtible character; or

b. Was whally caused by an act or omisson done with intent to cause damage by a
third Party; or

c. Was whally caused by the negligence or other wrongful act of any government or
other authority responsble for the maintenance of lights or other navigationd ads
in the exercise of that function [Art 111(2)];
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d. Resuted wholy or patidly dther from the intentiond or negligent act or
omisson by the person who auffered the damege Then the owner may be
exonerated whally or partidly from ligbility to thet person [Art 111(3)].

Paragraphs (b) and (c) impose ligdility if the act/omisson was exclusively intentiond
or negligent respectively. That means tha there must be no other cause for the
damage.

There appears to be no such requirement for paragrgph (8). There are four types of
causgtion: pardld, complementary, cumulative or excdusve. Which one is intended
must be specified, as has dearly been done for paragraphs (b) and (c) by the use of the
word ‘wholly’. The omisson of this qudifier leaves the matter vague. Apparently the
vagueness was deliberate®

As a reault, the Convention is unclear as to exonerdion from liability in the following
circumstances.

a If the dements st out in the paragraph were a pardld cause for the pollution: the
exonerated cause —say an act of God — and the nonexonerated cause have
independently resulted in the damage? Or

b. If the exonerated cause could have contributed to the damage? Or

c. If the effect of the exonerated cause could have aggravated the damage?

It appears tha the presence of any of the dements st out in the paragraph would
exonerae the shipowner. This extends the grounds on which lighility can be avoided.

3.6 Limiting the amount payable for liability

Limiting the amount payable for the ligbility has been a fact of maitime lav and
practice. Indeed conventions on such limitation preceded the convention on lighility.
But in this casg the limitation provisons were insated because lidbility was mede
drict.

What isthe Limit?
The limit findly agreed upon for any one incident was 2,000 francs for each ton of the
dips tonage up to a maximum amount payable of 210000 million francs
corresponding to the maximum ligbility of avessd of 105,000 torns?

The shipowner’s libility cannot be limited if he is to blame for the incident causing
the damage.

Other conditions for limitation to apply
To teke advantage of the limitation of ligbility, the shipowner or his insurer must st

up a fund through a caurt in a Contracting State. In practice, this can be done even
before an action is preferred againg the shipowner. The court in which the fund has

81 |t was confirmed during the 1984 conference that the negotiators had intentionally omitted the word
‘wholly’ from the text so asto leave it vague: Wu Chao, Pallution fromthe Carriage of Qil by Sea:
Liabilit and Compensation, [Kluwer: 1996], p.61, text to fn 140.
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been st up will be the only court competent to determine dl maiters regarding the
goportionment and digribution of the fund. If severd courts in the Contracting State

are involved, the owner or his insurer only has to st up one fund through one of the
courts.

Once the fund is condituted, the shipowner's other assets are insulated; and any ship
arested must be reessed. This protection is only avalable for States which are
Parties to the Convention.

Didtribution of the fund

The fund will be divided proportionately between the damants Any person who has
pad compensation will acquire the rights which the person compensated enjoyed to
cdam from the fund. For example, a government may have initidly pad the deartup
cods of the contractors. They can then dam these cods from the limitation fund. This
is a right of subrogation. However, the naiond lav mugt permit the making of such a
cdam by subrogation.

If the shipowner voluntarily carries out acts to prevent or mitigate the damage, he may

adso dam from the fund his reasonable costs and compensation. This is to encourage
him to act to save the environment. Unfortunatdy, the amount payable to the victims

is reduced by the amount paid to the shipowner.
3.7 Compulsory insurance

The shipowners ae obliged to take out insurance to cover ther ligbility for the
damege. This provison was revoluionary a the time and fiercdy negotiated.
Arguments againg centred around the following:

a. Thehigh cogt of the insurance on aworld scale and covering large risks,

b. The lack of cgpacity in the insurance market and the difficulty in ascertaning
conditions and premiums;

c. Thedifficulty of governmentsin verifying the vdidity of the insurance cover;

d. Allegaion of discrimination againg those involved in this trade as they were
singled out for this compulsory insurance.

The interet of the vicims prevalled and compulsory insurance was voted in
narrowly. Owners of ships carrying more than 2,000 tons of oil in bulk as cargo were
required to teke out insurance or other financia security to cover ther ligbility for
pollution damage [Art VII]. The financd security could teke the form of a bank
guarantee, or a certificate ddivered by an internationd compensation fund. The sums
were fixed by the Convention.

Certification

The Convention requires the States where the vessd is registered to issue a certificate
that the insurance or financid security obtained by the shipowner is vaid and sisfies
the reguirements of the convention [Art VII]. The information in the cetificate is
precribed by Art VII(2). The cetificate must be kept on board and a copy deposted
with the authority which keeps a record of the vessd. A Stale may consult with the
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Sate issuing the catificate if it queries the financid capability of the insurer. Any
fund obtained is for exdusive disbursement for dams under the Convention.

Safeguards

The compulsory insurance requirement is ensured as a contracting Party cannot alow
a ship under its flag to trade unless a certificate is issued [Art VII(10)]. Also every
Contracting State must ensure that any ship entering its port, wherever registered,
takes out the requiste insurance. Secondly, ships of non-contracting States entering
the port of a contracting State must have the same leve of insurance. This ensures that
the ships of non-contracting Stetes do not have an unfair competitive advantage.

Exemption from certificate for Sate-owned ships

All that a State needs to do for ships it owns is to issue a certificate dating that the
ship is Stae propaty and tha its liadlity is covered in accordance with the
Converttion.

3.8 Direct action againgt the insurer permissible

Artide VI1I(8) permits direct dams to be brought againg the insurer or the financid
security provider. These defendants can dso aval themsdves of the ligbility limits as
well as any defenses available to he owner. They can dso raise the defence that the
ovner is guilty of wilful misconduct, but not any defence that would have been
avalable only as between them and their insured, such as the policy being invdid for
falure to pay the premium. They can &0 ask the ddinquent owner to be joined as a
defendant.

So teking direct action agang the insurer is subject to the following conditions The
insurer can teke advantage of the limits of ligbility under the Convention even if fault
is proved agang the shipowner insured. Then the insurer pays up to the limit by
condituting a fund according to the limit; and the victim obtans the ret of the
damages from the shipowner a fault. In addition to the shipowner’s defences, the
insurer can raise the question of the intentiond fault of the shipowner. Then the
insurer is rdieved of liability that must now be borne by the insured. The insurer
cannot raise any defence that is rdevant between insure-insured, such as falure to
pay the premiums and the unseaworthiness of the vessd.

Theright of direct action is not dependent on the weight of the vessdl.

3.9 Timelimit and place for bringing the action

The action mugt be brought within 6 years of the damage occurring. Otherwise the
cdam is extinguished. h any event no action can be brought 10 years after the date of
the incident. Where the incident condsts of severd occurrences, then time begins to

run from the date of the first occurrence.

There were two options for designating where an action may be indituted: the place
where the incident took place or, the place where the defendant was habitualy
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resdent, or where his vessdl was regisered, or where the defendant’s vessel had been
areded. The later option was reected on the ground that there were difficulties in
application.

The place where the damage occurred was findly agreed upon. If damage occurred in
svad Sates, then the courts of dl these States were competent to decide on liability.
So long as the action was brought in the courts of Contracting Stetes, it did not metter
that the ship was regisered in the gate of a non-contracting Party or the owner was a
citizen of anon-contracting Party.

However only the courts of States where a compensation fund was st up were
competent to determine its didribution. This could give rise to problems where the
damage occurred in more than one State and the fund was etablished in a State other
than that where the action was brought.

The International Convention on the Esablishment of an International
Compensation Fund for Oil Pallution

During the negotiations for the establishment of the Civil Ligbility Convention (CLC),
there was an intense debate and near deadlock on two issues, namey, whether
lighility should be drict or besed on fault, and, who was to bear that ligbility — the
ship owner, the cargo owner or hoth. The mgority decided on drict ligbility and
ligbility on the cargo interests in the form of a fund. Possbly it was upon this promise
of a fund that the Convention was abpted. The Fund negotiations were directed to
two man concans fird, thet the limits on ligdility left vicims uncompensated; and,
secondly, that shipowners were bearing too heavy a burden and that the burden should
be soread to oil importers as well. A regime supplementary to the CLC was advocated
to rdieve the shipowners of the additiond financid burdens on the shipowner. This
led to the 1971 Conference that adopted the Internationd Convention on the
Egablisdment of an Internationd Fund for Compensation for Oil Pollution Damege —
the Fund Convention. It came into force for States that were then parties to the CLC
in October 1978. The concerns were addressed by this Convention.

1. Socope

The Fund Convention is supplementary to the CLC. So Artide 2 states tha the
purpose of the Fund Convertion is to provide compensdtion for pollution damege to
the extent that the protection afforded by the CLC is inadequate, in other words,
where the CLC exempts the ship owners from ligbility, the owner and the insurers
canot pay, or dams reslting from the incident exceed the ligbility limits under the
Convention. Article 5(3) gives effect to the other man purpose — to give rdief to
shipowners from the burden of the CLC.

Compensation is pad from contributions received from the oil industry. The Fund
only deds with dams thet are admissble under the CLC. The Fund is directed by one
of the three organs running the Fund - the Fund Assembly, composed of dl the
Contracting States. Contributions to the Fund derive from an initid levy and an
annud payment. Contributions are pad usudly by a mgor ol company which has
recaved, thet is, imported, more then a minimum amount — 150,000 tons - of (crude)
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al in a rdevatt year. The amounts are fixed by a formula — based on per ton of ail
received.®? In addition to the initid levy, annud contributions were dso payable. The
amount varies from year to yer and is basad on the antticipated payments for
compensation and indemnification by the Fund and an amount to ocover its
adminigrative expenses for the coming year.

Each Contracting Party must ensure that those liable to contribute who operate in ther
jurigdiction of the State meet their obligations The State has the right to impose
sanctions (manly imposng  higher interest rates on arrears of contributions) to ensure
compliance.

A Sae can dso voluntarily undertake to meet the contributions that importers in its
territory would otherwise have to pay. This is done by a written declaration mede a
the time of te accesson to the Convention or & any time after. No immunity can be
cdamed by a State if any action is brought againgt it by virtue of this declaration.

2. Compensation

The Fund is lidble to pay compensaion for pollution damage caused on the teritory
of a Contracting Party, after it has become a Party. Compensation is dso payable for
preventive meesures taken to prevent or minimise pollution damage. Any reasonable
expenses incurred or sacrifices reasonably made by the owner voluntarily to prevent
or minimise pollution damage will be tregted as pollution damage.

Compensdtion is payable by the Fund to someone who has suffered pollution damege
if he has been unable to obtain full and adequate compensation under the CLC for the
reasons specified in Article 4(1). Thee are:

a. where no ligbility arises under the CLC. Practicdly this is when the owner can
invoke one of the exceptionstothe CLC;

b. where the owner lidble to meat the dam is finanddly incapable of satiSying the
dam. The compulsory insurance under the CLC mud, further, not cover or be
insuffident to satisfy the dam. All this is sad to hgppen when the damant is
unable to obtain the full amount he or she is due after taking dl reasonable steps
to pursue the legd remedies available;

c. where the amount of damages exceeds the limitation fund established by an owner
under Article V(1) of the CLC or under any other relevant Convention.

The Fund is not lidble to pay compensaion if the damage occurred as a result of an
act of war, hodilities, civil war or insurrection or was caused by ail from a warship or
other vessd operaed by a Sae and a the time of the incident, used only on
government non-service. [Art 4(2)(a)]

In addition, to succeed in a dam, the damant must prove the darege resulted from
an inddent involving one or more ships This providon is intended to ded with the
problem of unidentified spills

%2 Theinitial levy isonly payable once. It was abolished prospectively by the 1984 Protocol, seetext,
infra.



The Fund is exonerated from meking any payment if pollution damage results from
the wilfu misconduct by the owner or if the ship does not comply with the
requirements of any one of the international Conventions cited [Article 5(3)].

The Fund will avoid ligdility if it can prove tha the damege resulted wholly or
patidly from an incdent caused intentiondly or by the contributory negligence of the
clamant. Costs of preventive measures are not, however, subject to this excluson.

There is ds0 a limit sat for the compensation that can be clamed. If the aggregate of
cams exceeds the limit then the amount is shared proportionatdly.

The Fund, where it is lidble to pay for pollution damege, may provide credit to encble
preventive measures to be taken.

3. Indemnification

The Fund will only make out the payments which the shipowner and its guarantor are
obliged to meke if

a. the pollution damage for which they are liable is susained on the teritory of a
State which isa Party to the 1969 Convention;

b. the ship tha is lisble must be regigered in a Contracting State of this
Convertion or flying the flag of this State.

The Fund peforms two diginct functions: one, as a guarantor of the shipowner. Thus
when the shipowner is incapable of paying the damage for which it is reponsble the
Fund makes the payment. When the shipowner is unable to pay the entire amount, the
Fund pays for the shortfdl. This principle of indemnifying owners for pat of ther
ligbility under the CLC was edtablished, as was noted earlier, in recognition of the fact
that the 1969 Covertion imposed an additiond financid burden on the shipowner for
the carriage of ail in bulk as cargo.®®

4. Actions againgt the Fund

As in the CLC, awy person may goply to the Fund for compensation for pollution
damage sudtained under the Convention. In addition a shipowner or his insurer can
bring adam for indemnification.

As in the CLC, the same juridictiond criteria for place of action gpplies namdy, the
courts of the Contracting State where the pollution damage occurred.

Likewise, time limits on an action are the same as under the CLC. However the rights
of the shipowner shdl not be extinguished for a period of sx months from the dae on
which the owner acquired knowledge of proceedings againgt him under the CLC.

% From 1969-1972 insurance sources claimed that tankers premium for oil pollution risk increased by
700%. Thisled to fear that unless some relief was given, ships might avoid liahility atogether by
seeking other flags. Quoted in Wu Chao, supra, & p.89.

37



The Fund can dam from the shipowner anty amounts pad in excess of the
shipowner’s limit of ligbility if it can be proved that the pollution damege was caused
by the owner.

The 1992 Protocol/Convention to Revise the Liability and Fund Conventions

Thee was fdt a need to revise the two Conventions Two mgor incdents
demondrated the inadequecy of the amounts of compensation avalable to the
damants They involved the ship Amoco Cadiz in 1978 and the Tanio in 1980.
Additiondly inflation mede the limitaion amounts inedequate deanrup measures
became more expensve with technologicd pragress and, findly, tanker szes had
increesed. The revison exercise dated in 1979 and was completed in 1984 when two
protocols were signed to revise the 1969 CL.C and the 1971 Fund Convention.

However theses protocols never took effect because the US whose ratification was
necessary for the entry into force, could not ratify them.®* As a result in 1992 new
protocols were agreed which subgtantiadly re-enact those of 1984 with a coming into
force mechanism that does not meke the US acceptance vitd. One is now a
Convention and is known as the Internationd Convention on Civil Liability for Ol
Pollution Damege 1992. The other is a protocol to amend the 1971 Fund Convention.
In 1995 the Protocals entered into force. The trangtion from the old ingruments to the
new was concluded in May 1998.%°

1. The 1992 Convention
The main changes the 1992 Convention introduced are asfollows:

a. The scope is extended to cover other cariers not previoudy covered by the CLC.
In paticular tankers not carying ol in bulk as cago a the time of the incident
were not covered. The 1992 Convention covers tankers irrespective of whether
they were carying oil in bulk as cago. It dso covers combination cariers (not
tankers) when they cary oil in bulk as cargo and during the whole return voyage
following such carriage of ail, unless there are no residues of ail.

b. The teem ‘pollution damage is given a wider meaning. The Convention will goply
not only where damage is physcdly caused by an actud oil excape, but dso
where (i) damage is caused by measures teken to atempt to prevent or minimise
the damage caused by an actud oil escape, or, (ii) expenses incurred for cost of
these measures reasonably undertaken.

c. Lidbility sndl lie for the cost of any measures reassonably undertaken to avert or
minimise a grave or imminent threat of any damage which might be caused if
there was an escape or dischage of oil, and, any damege caused by the
implementation of these measures.

® The 1984 Protocol had to be ratified by six States with not lessthan 1 million tonnes gross tanker
tonnage. The US was one such State. The 1992 Protocal did not impose this onerous requirement for its
entry into force.

& Magnus Goransson, ‘ Liability for Damage to the Marine Emvironment,’ in Boyle & Freestone (ed)
International Law and Sustainable Devel opment [Oxford: London] 1999, at p.351.
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Liability under the Convertion for damege to the environment (other than loss of
profit from such impairment of the environment) is however limited to the cods of
reasonable measures® of reinstatement actudly undertaken or will be undertaken
once the funds are avalable, as wdl as the costs of preventive measures and
further loss and damage caused by these measures. This curtals the cdams for
genad damages This is redly an updae of the way in which the Fund has
interpreted the term.

‘Incident’ is redefined to mean, as well, an occurrence which creates a grave and
imminent threet of causng pollution damage This dlows dams to be made for
the expensesinvolved in taking measuresin anticipetion of pollution damage.

Clams ae dlowed dso for damage caused or preventive meesures taken in an
Exdusve Economic Zone or, if a State has not established such a zone, then in an
area beyond and adjacent to itsterritorid sea extending in a specified manner;

The drict lighility provisons are confirmed.

Thelimits of ligbility are raised.

Provisons for which the owner could be denied compensation (because he weas a
fault or was a Paty to tha fault) are now confined to his or her acts which are
intended to cause damege, or recklessness and with knowledge that such damege
could reault;

An owner can establish a fund in any competent court even if no action has been
brought againg him or her; and

Insurance certificates can be issued by non-contracting Stetes in an updated modd
form.

2. 1992 Protocol To Amend The Fund Convention

The man changes in this Protocol extend the definitiond amendments as st out
ealier to the CLC. In addition:

a

Where authorities have taken preventive messures, then the Fund cannot be
exonerated from making payments because the damege arose from the damant's
own ativities,

Thelimits of the Fund' sligbility are raised;

The Assembly of the Fund can decide to meke payment even if the owner of the
ship has not established his own Fund (in exceptiond cases); and

All provisons for the right of the Fund to be reimbursed are dHeted.

% \What is ressonable, and how far the cost of ameasureisto be considered in deciding whether it was
reasonable, is nowhere defined in the Convention and so is ameatter for nationd law.
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[Il. The Basd Protocol on Liability and Compensation Resulting from the
Transboundary Movement of Hazardous Wastes and their Disposal [ The Basd

Liability Protocol’]
Background

Massve amounts of hazardous wastes are produced annudly worldwide® The
mgority is generated in devdoped indudridised countries, dthough smdl-scale
indudries in emerging economies ae dsD generating such wadtes in  increesing
amounts®® UNEP edtimates that European countries export some 700,000 tons of
hazardous wades to each other and some 120,000 tons to devdoping countries, the
US and Canada export some 200,000 tons. A dgnificant portion of the trade in
hezardous wedtes is from countries with highly developed regulatory regimes to
countries with no such regimes or poorly developed ones® The impetus for this is the
risng cos of digposng hazardous westes in highly regulated countries of the North.
The large profits to be made from their disposd dso spawns illegd traffic. For
example, the treatment of polychlorinated benzenes (PCBs, a compound linked to
cancer and other serious diseases) codts as much as $3,000 per ton in the US; they
cogt $2.50 per ton to digpose abroad! Certain notorious cases of the movement of such
wastes in the 1980s galvanised global concern. ™

There was dso a growing awareness of the effects of the release of these wastes on
the environment of the recipient country and the hedth of its populace. The rdease of
hazardous wasgtes in agriculturd countries came to haunt the exporters when the
tainted food products were returned to them as imports — what has been referred to as
‘thecircle of poison'.

Countries developed ther own or regiond regponses edther outright bans or
subjecting the trade to redtrictions, paticularly prior notification and consent. The
concern spawned a plethora of regulations.”

But there was a lack of uniformity in these regulaions Deveoping countries aso
lacked the resources to enforce bans. UNEP findly convened a conference to

%" The OECD estimated in 1991 that 338 million tons were produced annually worldwide: OECD, The
State of the Environment (1991).

% E A. Uriarte, Hazardous Waste Management in ASEAN, in Hazardous Waste M anagement (S.P.
Maltezou, et d eds, 1989).

% UNEP, Environmental Data Report 345 (1991), pp. 335-336 documenting the 20% of the global
trade that goes from devel oped to developing countries.

" 1n 1986 the Khian Sea set sail from Philadelphia for the Bahamas with 15,000 tons of municipal
incinerator ash. It was turned away. It sailed around for 2 years before finaly dumping the wastes,
unauthorised, in Haiti. In late 1987 — May 1988, 5 ships transported 3,800 tons of wastes from various
European countries and the USA to Nigeria for storing in adirt lot. The Nigerian national wasto
receive $100 amonth in aded brokered by an Itdian trader. Thiswas finaly exposed by an
investigation conducted by the Nigerian government following serious illnesses amongst residents. The
wastes were returned to Italy. The clean up wreaked hedlth and environmenta havoc.

™ Examples: 1984 EC Directive 84/631 on control of hazardous waste trade between member states,
expanded in 1986, to include non-member states, the International Maritime Organisation’ s technica
annex to the MARPOL Convention addressing pollution from the carriage of hazardous wastes by sea
set out detailed requirements on packing, marking, labelling, documentation, stowage, quantity
limitations, notification and other matters. The revised Annex |11 entered into forcein 1992. Seedso
US laws regulating US exporters. 42 USC sections 6938 (1988); and, bilateral agreements between the
US and Canada and the US and Mexico (both in 1986).
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negotiate the drefting of a convention. The Basd Convention was thus promulgated. It
was adopted in 1989 and entered into force in May 1992.

1. The Basd Convention on the Control of Transboundary Movements of
Hazar dous Wastes and their Disposal

The am of the Convention is to establish and co-ordinate a comprehensive procedure
for the sdfe trangportation of hazardous and other wastes across boundaries and to
seek to redrict and reduce the level of such trandfers A dringent regime is imposed.
Any movement of a rdevant waste not properly in accordance with the requirements
of the convention is illegd traffic and the wades lidble to be disposed of a the
expense of the culprit.

Transboundary movement of hazardous and other wastes may only be dlowed in the
limited circumdances st out in Artide 4(9) of the Convention. This is where the
Sate of export lacks the technicd and practicd domedtic facility to dispose of tha
waste in an appropriate manner; or where the wastes are required as rav materid for
recyding or recovery indudries in the importing State; or the wedes fdl into the
resdua category, as yet undefined, which permits the movement as long as it is in
accordance with other criteria — condstent with the requirements of the convention —
to be decided by the parties.

The more significant features of the Convention may be summarised asfollows

a It edablishes a noticeand-consent regime for transboundry movements  of
hazardous wastes. Shipments must be pursuant to a written contract specifying the
environmentaly sound management of the wastes and accompanied by specific
documentation;

b. It dlows Paties to declare bans on imports of wastes to them. The bans must be
honoured by dl Parties,

Cc. Paties ae obliged to take appropricte meesures to reduce the generdion of
hazardous wastes, and, to reduce the transboundary movement of such wastes to
the minimum condgent with ther environmentdly sound and  effident
managemen;

d. Both importing and exporting countries must prevent planned  transboundary
movement of the wadtes if they have reason to beieve that the wastes will not be
managed in an environmentaly sound manner;

e. The Paties agree to devdop technicd guiddines for environmentaly sound
management of the wastes by importing countries;

f. Exporting countries have a duty to re-import the wadtes if ther disposa cannot be
completed in accordance with the contract;

g. Paties canot trade with non-Parties unless there is an agreement between them
that satisfies the sandards set by the Convention;

h. A secretaria in Geneva is to organise periodic meeting of the Parties and perform
important  functions such a compiling and trangmiting information  indluding
news of illict trafficking, and cooperating with States to provide experts and
equipment in emergencies.

Duing the negatiations developing countries pushed vigoroudy for a totd globd ben
on trade in hazardous wastes The OECD countries were equaly vigorous in opposng
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this, arguing that indudridsed countries needed to export wastes because they had a
limited capacity to manage and dispose them; further, they argued that countries regp
economies of scae as they can benefit from the condruction of disposa facilities or
the proximity of such facilites in another country. It was dso argued that countries
may benefit from recycling wastes.

Degite the Basd Convention's intention to reduce the ovedl number of
transboundary shipments of hazardous wagtes, no sysem was cregted to establish
ligbility should an accident occur. However, Artide 12 of the Basd Convention
obliged Paties to cooperate to adopt a protocol on ligbility and compensation.  Work
on the Protocol on Liddlity and Compensgion for Damege Resulting from
Trandboundary Movements of Hazardous Weades and Ther Disposd  (Liability
Protocol or Protocol) unearthed dgnificant problems and negotigtions were long and
aduous. The discussions initidly began in 1993, when the firg draft protocol wes
issued by the Ad Hoc Working Group of Legd and Technicad Experts At the Second
Conference of the Paties in March 1994, the Parties voted to advance the Protocol
with the expectation that it would be findized by the Third Conference in September
1995. However, this did not occur. The text was not findly agreed until December
1999. On the tenth anniversary of the Basd Convention, the Conference of the Parties
adopted the Protocol. 2

2. The Basdl Liability Protocol

The objective of the Protocol is to provide for a comprehensve regime for ligbility
and for adequate and prompt compensation for damage resulting from the
transboundary movement of hezardous waestes and other wastes and their disposd
induding illegd traffic in those wastes. ™

Without a protocol, a peson seking redress for damege aidng out of the
transboundary movement of wades would face immense problems. The person would
have to pursue a dam for compensation in the court where he resdes or suffers the
injury. He will have to rdy on exiding remedies under the nationd law. If there is no
netiond law deding secificdly with cims in such maters then he will have to rey
on exiging dvil remedies avalable for pollution damege A potentid plaintiff could
wel face serious obgtacles, especidly if the remedy is to be pursued in a foreign
court, againd say, an exporter or generator of wades. Lack of knowledge of the
foreign sysem, and prohibitive cogs would be especidly forbidding especidly for the
injured from Third World countries Further, it may not be possble to assert
jurisdiction over a foreign defendant. Procedurd rules for giving adequate notice of

2 Initid reactions to the Liability Protocol varied. Klaus Topfer, Executive Director of the United

Nations Environment Programme, called the adoption of the Basd Tresty "an historic event that
represents a maor shift toward cleaner production, capacity building in developing nations and a desire
to move away from the throw-away philosophy that is dl too common." However, not all
commentetors shared such praise for the Protocol. Tom Wolfe, an atorney with the Washington, D.C.--
based Capitd Environmentd, cdled the Liability Protocol "dl politics, redly not legd [work] or
negotiating,” which was advanced merdy because it "looks good for the U.N. program." Kevin Stairs,
a politicd advisor with Greenpeace Internationd, further derided the Protocol as "the sad result of 10
years of effort by the industria lobby to reduce the origind intention to a text with as many holes and
exclusions as Swiss cheese" [Cited in 1999 Colo. J. Int’'l Envtl. L. & Pol’y 253]

8 Artide 1.
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the process and for service out of the jurisdiction would have to be complied with.
The court may decline jurisdiction on the ground that it is not the most convenient
forum (forum non conveniens). The again what law should apply if the case is to
proceed — the law of the place where the wastes were generated, or, where they were
releesed, or, where the damage occurred, or, where the case is being adjudicated?
Then there are the problems associated with enforcing a successful verdict. Will this
be possble? Some countries have agreements to dlow for the reciprocd enforcement
of judgments obtained in each others courts But usudly such agreements only dlow
for recovery of money judgments. And what if there is no such arrangement a dl?

These ‘conflict of laws difficulties have been reported even in countries with mature
and deveoped legd sysems. A UK corpordtion and its US agent sued a UK
corporation in 1989 for shipping copper resdue to it (the UK corporation) for
redamation without disclosng the presence of organic chemicds The UK court
dismissed the case on the ground that dl the defendant’s actions occurred in the US. 7
The US court dismissed the case on the ground that the cdam faled to mest US
datutory requirements, namdy, there was no clear dlegation of a violaion of a law of
naions or tresty law, and, there was no provison in the law under which the action
was filed for a remedy in respect of acts caudng imminent and subgantid

endangerment abroad.

The State of the Party injured may adso have pursued the matter on a bilaterd State to
Sae bass But it may not adways be posshle for an individud litigat or a
community to persuade the State to take up cudgels on its behdf.

The Basdl Liability Protocol overcomes some of these criticd problems. This part of
the paper outlines and discusses the main eements of the Liability Protocol.

2.1 Scope

The Protocol applies to damege due to an incident during a transboundary movement
of hazardous wadtes, and their disposdl, induding illegd traffic.

The movement darts where the wastes are loaded on the means of trangport in an area
under the nationd jurisdiction of the exporting State and may continue through any
number of Staes of transit. It ends dther upon natification of the completion of
disposa by the disposer to the exporter™ and the competent authority of the State of
export or, where no natification is mede, upon completion of the disposal.

The damage for which ligbility attaches must be suffered in an area under the nationa
jurigdiction of a Contrecting State arisng out of an incident during the transboundary
movement. Thus only parties to the Protocol benefit. This provides an incentive for
countries to raify the Protocol. The ‘incident for which a dam may be made is
defined to include the occurrence which causes damage or which creates a grave and

™ Amion Metals Inc v FMC Corporation 775 F. Supp. 668 (S.D.N.Y . 1991), cited in Sean Murphy, loc.
cit.infra, at pp. 40-41. If the US had been a party to the Basel Convention at the time of the export, the
%os'tion may well have been different under thefirst ground.

In relaion to movements destined for one of the operations specified in Article IV of the Convention
(with certain exceptions). For those categories of activities excluded from this notification requirement,

the movement ends when the specified subsequent disposa operation is completed.
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imminent threst of causing damage’® During the negotistions some countries had
objected that this formulaion would inclide incidents which occurred whally within
the territory of the exporting State. To ded with this objection, a Paty may notify the
depository (the Secretary Genard of the UN) that it exdudes from the Protocol any
damage in its aea of nationd juridiction aisng out of any incdent in respect of
movements for which it is the State of export.

Where a State of export is not a Paty but the State of import is the Protocol only
aoplies to damage from an incident after the disposer tekes possesson of the wastes.
The disposer is one to whom the wastes are shipped and who carries out the disposd,
that is the operations specified, of such wades Artide 2 of the Basd Convention.
Where a State of export is a contracting Party but the State of import is not, the
Protocol only applies to damage from an incident arisng before the disposer tekes
possession of the wastes. In essence then, where only one State is a Contracting Party,
the Protocol will only goply to damage that occurs while the hazardous wadtes are in
the possesson of that Contracting Party. It follows that when nether the exporter nor
the importer are Parties, the Protocol does not gpply.

In paticular, the Protocol applies to damage resllting from an incident during
trangboundary movement of wagtes faling under Artide 1(1)(b) of the Convention if:

a. Wades are natified by the State of export or import or both in accordance with
Artide 3 of the Convention;”” and,

b. Damage occurs within the naiond jurisdiction of a Sae (incduding a trandt
Sate) that has defined or condders those wastes as hazardous and has informed
the Secretaria of this pursuant to Article 3 of the Convention.

US exporters were paticularly concerned that they would have to pay for accidents
tha occur after the hazardous materid had arived a the digposd dte. They
succeeded in having the draft protocol changed to limit ther lidbility to accidents
occurring only while the materid isin transit.”®

The Protocol does not goply to damege outdde the ndiond jurisdction of a
Contracting Party [Article 3(2)(@)], except in respect of the following categories of
damage occurring in any areas beyond any nationd jurisdiction [Artide 3(2) (0)]:

a. Dedh or persond injury;
b. Damage to property; and
c. Codsof preventive messuresincluding damage caused by taking these measures.

"® See dso definition under the 1992 Prot ocol to the CLC. Thiswill alow for claims for expenses
involved in taking measures in anticipation of the damage.
" Art 3(1): Within 6 months of becoming a Party, each Party shall inform the Secretariat of the
Convention of the wastes (other than those listed in Annex | and I1) considered or defined as hazardous
under its national law and of any reguirements concerning the transhoundary movement procedures
%)plicabletommwasteﬁ o _ o

See Jack Lucentini, Exporters Won't Be Hit with Cleanup Costs Under Revised Liability Proposal, J. Com., Mar.
26, 1999, at A3, available in 1999 WL. 6374608. According to one estimate, the "proposed agreement [could]
affect an estimated $ 14 billion to $ 18 hillion in materials exported by U.S. producers.” |



Even when both Paties are Contracting Parties, Artide 3(6) provides that the
Protocol may not aoply where both Parties are pat of a liability agreement entered

into prior to the Protocal's entry into force,” if:

a. Thedamage occurred in the jurisdiction of a Party to the agreement;

b. The agreement ‘fully meets, or exceeds the objective of the Protocol by providing
ahigh level of protection to persons who have suffered damage’ ;™

c. The Parties to the agreement have notified the Depostary that the Protocol will
not gpply; and

d. The Paties have not declared that the Protocol will apply.

This exemption (where a lidbility agreement exids) has been severdy criticised. It is
suggested that this provison was insated a the indstence of the advanced
indudridlised countries wishing to excdude their own arangements. The vast mgority
of hazardous wadte shipments now taking place occur within the OECD. So mogt
shipments will not be covered under the Protocol .t

The Protocol will dso not cover other bilaerd, multilaterd or regiond agreements
covering liability and compensation, if the agreements were in force or were opened
for sgnaure a the time of the Protocol’s completion, even if the agreements were
amended aftewards. This exemption is desgned specidly for the Internationd
Maitime Organization's Internationd Convention on Liability and Compensation for
Damages in connection with the Cariage of Hazardous and Noxious Substances,
which was opened for Sgnaturein May 1996.

2.2 Damage recoverable

The damage that can be recovered is as follows:
a. Lossdf lifeor persond injury;
b. Lossof or damege to property;

C. Loss of income directly from an economic interet deived from the

impairment of the envirament;®

d. Cods of actud measures taken, or to be taken, to reindate the environment;
ad

e. Cods of preventive measures. This includes any loss or damage caused by
such measures,

" Artide 3(6)(@). This provison primarily impacts developed countries that are parties to the

Organization for Economic Cooperation and Development (OECD).

80 A rticle 5(6)(a)(ii).

8 |t is believed that OECD countries account for approximately 98% of the world' s hazardouswastes
much of which ends up in developing countries.

& Early on a thefifth negotiating session, agreement was reached to not include pure environmental
damage within the Protocol. Thisisaso in accord with the recently concluded International
Convention on Liability and Compensation for Damage in Connection with the Carriage of Hazardous
and Noxious Substances by Seain 1996 (HNS Convention). It has been signed but not ratified and is
not in force yet. For text see Maritime Environment Law, Service Issue No. 11, 1998, para 5.502.1.
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2.3 Parties Whoisliable?

During the negotigions a range of options were produced as to who should be
primaily lisble Fndly two options emerged. Frg, ligbility was to dtach to ether the
notifier or the exporter (usudly the State of Export). Secondly, lidbility was to atach
to the person in operationd control of the wadtes a the time of the incident. The
insurance industry was amongst those favouring the firgt option. They preferred this
option as Artide 6(1) of the Basd Convention edablished dealy who was the
notifier (the State of export, the generator or exporter). Also this option accorded with
the ‘polluter pays principleé as the exporter is one of the Paties that put the wadte in
cdreulaion. It was dso agued that meking the notifier lisble would dso avoid
conflicts with other conventions, in particular the HNS Convention. %

A minority, induding some indudridised countries agued in favour of the second
option (lidbility of those in operationd control). They fdt it farer to as3gn lidbility to
a person who was best placed to take action to avoid damage. But those who opposed
this pointed to the experience of US domedic lav where a smilar concept had
produced complicated litigation.

Findly it was agreed thet liability be channded dong the following lines.

a. Gengdly, when the importing Stae and exporting State are both Contracting
Paties, the Protocol will goply until the completion of disposd.® In this case, the
notifie®™ will be srictly lisble until the disposer takes possession of the wadtes, a
which time the disposer would be liade for any damage®®

b. If the exporting State is notifier or if no notification has taken place, the exporter,
but not the generator, will be hdd ligble for damages until the disposer has taken
possession of the waste;

c. If the wastes are re-imported (because the movement cannot be completed in
accordance with the terms of the contract), the person who notified is ligble from
the time the wagtes leave the intended disposd Ste until the wastes come into the
possession of the exporter;

d. If the wastes are corddered as illegd traffic and the exporter or the generator is
required to take them back, then the person who reimports is lidble from the time
the wadtes leave the intended disposd sSte until they are taken possesson by the
exporter;

8 See ‘Insurance replies about the draft protocol of liability and compensation’, note of the Secretariat
(UNEP/CHW.1/5/3), 7 May 1997, a paras 17-23, cited in Peter Lawrence, Negotiation of a Protocol
on Liability and Compensation for Damage resulting from Transboundary Movements of Hazardous
Wastes and their Disposd, RECIEL, v. 7, issue 3, 1998, at 252, 255.

¥ Artide 3.

® The notifier may be the importer or exporter state. The notifier may aso be the actual generator or
exporter of the materias: Article 6 of the Basal Convention. Notification isin accordance with Article
6 which requires contracting states or their waste generators/exporters to inform concerned
governments about the proposed crossborder hazardous waste shipments.

% Artide 4.



2.4 Liabilityjoint and several

If two or more persons are drictly ligble, then the daimant can seek full compensation
for the damage from dl or any of the persons ligble This is particularly useful if any
one of the persons liable cannot be identified, or isinsolvent.®”

2.5 Standard of Liability
There is atwo-tiered liability sandard: both gtrict and fault-based.

Ligbility is srict. No fault needs to be edablished. It is sufficient to prove any
damage resulting from the transboundary movement to trigger liability dam.

However, there are exceptions to drict lighility.

Artide 4(5) daes tha no liability will attach if the person (in the categories described
above) proves that the damage was.

a. Theresult of an act of amed conflict, hodtilities, civil war or insurrection;

b. The reut of a naurd phenomenon of exceptiond, inevitable,
unforeseegble and irresigtible character;

c. Whally the result of compliance with a compulsory measure of a public
authority of the State where the damage occurred; or

d. Whdly the result of the wrongful intentiond conduct of a third party,
including the person who suffered the damage.

As was noted in the discusson on the Civil Ligbility Convention reding to ail
pollution, the gStuaions contemplated in paragraphs (€) and (d) must be the exdusve
caue of the damage to judify exoneraion from lidbility. The use of the phrase
‘wholly the result of' makes this clear. By the same token, the abosence of this phrase
in the other two paragrgphs makes it unclear whether the person ligble could be
exonerated if the dtudions dated were a padld, cumuldive or complementary
cause. On a draght reading of the provisons, the mere exigence of any such cause,
no matter how minima, would exonerate the person from ligbility. This wedens the
grict ligility provison congderably.

There is an additiond exemption in Article 6(2) of the Protocol. No ligbility ataches
to a person who is in possesson and/or control of wastes for the sole purpose of
taking preventive meesures, if he acted reasonably and in accordance with any
domedtic law regarding the taking of such measures. This must be the only reason for
the possesson/contral.

Where damege is caused by wastes covered by the Protocol and those not covered,
then licblity is redricted to the wastes covered by the Protocol in proportion to the
contribution made by such wades to the damage. The proportion is determined by the
volume and the properties of the wagtes involved and the type of damage occurring.

87 Article 4(6).
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Where it is not possble to diginguish between the respective dtribution to the
damage, then liability will extend to dl the damage caused.®®

Additiondly, the Protocol assigns fault-based liability to any person "for damage
caused or contributed to by his lack of compliance with the provisons implementing
the Convention or by his wrongful intentiond, reckless or negligent acts or
omissons"® The firs part of this provision is intended to ded with illegd treffic. It
dlows Paties to pursue, in addition to the person to whom ligbility is atached by the
Protocol, any other person as described above. The rationde for this provison is that
it would provide edditiond options for the plantff in Stuations where the person
primarily lidble is out of reach, such as where the defendant is insolvent, impecunious
or uninsured.®

2.6 Right of recourse

The Protocol dlows Parties to have recourse to, that is seek a remedy from, any other
person licble under the Protocol, and, in accordance with any contractud
arangements. Thus if under Artide 4(6) a damant succeeds in obtaining full
compensation from one of the severd Paties ligble, then that paty can seek to be
indemnified by the other paty to the extent of the later's ligbility. The same postion
could possibly goply where a person has to pay for the damage caused by waste which
cannot be diginguished from ancther person’'s wadte. It may, however, be difficult to
edablish the extent of the liability of that other person and the amount that may be
recovered from that person.

The right of recourse is in accordance with the rules of procedure of the court
competent to adjudicate the matter. The Protocol dso preserves any other rights of
recourse, if any, that are available under the law of such acourt.®*

2.7 Limiting the amount of compensation

This was an aea tha was drenuoudy disputed with drongly opposng views by
indudriadised and developing countries. The former agued that the insurance
coverage will not be obtainable unless there was a limit; and thet gdrict lidbility should
be accompanied by a limit to licbility. Developing countries argued thet ligbility
should not be limited to ensure that the innocent victim is fully compensated. They
agued that a limit was only judifigble if a fund was st up from which the vicim
could seek the amount in excess of the limit.

The provison that findly emerged does not set any financid limits for fault-based
lighility. But it sets minimum levels of compensation for dgrict ligbility. The finandd
limits are st out in an anex to the Protocol. Changing annexes is theoreticaly esser
than amending the man tems of the Protocol itsdf. Such flexibility is expresdy
provided for. The amounts st out shal be reviewed by the Contracting Parties on a
regular besis.

% Artide 7.
¥ Artide5.
% Peter Lawrence, loc. cit.at p. 254.
°1 Artidle 8.



Fnancid limits for drict ligbility are to be determined by domedtic law. However the
minimum limits are prescribed. % They are asfollows:

a. For notifier's or exportas for aty one inddent: no less than 1 million SDR
(Specid Drawing Rights equivdent to US$1.38 million) for shipments up to 5
tons of hazardous wedes 2 million for shipments up to 25 tons 4 million for
shipments up to 50 tons 6 million for shipments up to 1,000 tons and 10 million
for shipments up to 10, 000 tons Beyond these amounts an addtiond minimum
of 1,000 SDR will be fixed for each additiond ton up to a maximum of 30 million
(US$41.4 million) for any oneincident.

b. For digosas of wagte the minimum limit of ligoility will be fixed a 2 million
DR for any oneincident.

2.8 Implementation of liability

Compulsory insurance

The persons lidble must take out insurance, bonds or other financid guarantees to
cover ther drict ligbility. The amount of the cover is the minimum limits specified in
Annex B [see paragraph 2.8(a) and (b) above]. States can make a declaration of sdf
insurance. The cover must be taken out for the damage recoverable under the
Protocol.

When the natifier informs the Saes to which the wastes are to be moved under
Artide 6 of the Basd Convettion, he will dso ddiver a document to the Sae of
import as proof of the coverage of liadility. Proof of coverage of liadility of the
digposer mugt dso be ddivered.

Direct action againsgt the insurer

Any dam for damages can be made directly agangt the insurer, or person providing
the bond or other financid guarantee. These persons have the right to require the
person lisble to be joined as a paty to the proceedings. The insurers and others
providing the guarantee can invoke any defence that the insured could have raised to
resg the dam. But they cannot rase any defence that could have been raised only
between the insurers and the insured, like not paying the premium.

A Paty may a the time when it becomes a Party to the Protocol notify the Depositary
that it does not dlow for a right of direct action againgt the insurer or the provider of
the bond or financid guarantee.

% The minimum amounts fixed have been criticised by environmenta groups as insufficient to cover
potentid  damages caused by hazardous wastes. Basdl Action Network Report and Anadysis of the Fifth
COP, Jan. 24 2000. There are, of course, contrary views. Danid Fantozzi, the US State Department’s
Office of Environmental Policy Director, expressed concern tha the minimum pendties would have
sgnificant impacts on the trade of non-dangerous recyclable wastes. He noted that recyclable wastes
‘can be in bulk shipments with very low hazardous components, but because of those components they
would be caught by the agreement’.. Absent some changes in the liability provisions to account for this
concern, he declared, ‘it would be a very serious question whether we would retify’. Cited in Jerrod
Long, loc. cit.
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2.9 Jurigdictional implementation
Place for Claim
A dam can be brought in the courts of a Contracting Party only whereeither:

a. Thedamage occurred; or,

b. Theincident occurred; or

c. The defendant has his or her habitud resdence, or principd place of
business.

Parties must ensure that their courts have the necessary competence to ded with these
dams

Stay of related actions

Where related actions”™ are brought in the courts of different Parties, the courts, other
than the one where the matter wasfirg initisted, may stay the proceedings.

A court may dedine jurigdiction if the law of the place where the action is initisted
alowsthe severd actions to be consolidated.

These provisons (on place for bringing the dam and day of rdated actions) makes it
cdear tha a person can bring an action only in any one of the courts that has
jurigdiction. Forum shopping, that is indituting dams in severd courts, ether a the
same time or ater an action in one jurigdiction fals is not permitted. This is
reinforced by Artide 12 that provides for mutud recognition and enforcement of
judgments obtained under the Pratocal, without areview of the merits.

Applicablelaw

The law of the country where the dam is filed will be the applicable law in dl
meatters, whether of substance, procedure, or rules relaing to conflict of laws.

While dl rights and remedies under domedic law ae presarved, clams for
compensation agang the notifier, exporter or importer based on drict ligbility can
only be made in accordance with the Protocal.

Reciprocal enforcement of judgments

Judgements under the protocol are recognised and enforcegble in the courts of any
contracting party as soon as the formdities required by that paty have been complied
with. The judgment cannot be reopened. This is provided it was not obtained by fraud,
the defendant was given reasonable notice and far opportunity to present his or her
case, the judgment is not irreconcilable with an earlier judgment of a court of ancther

% Actions are deemed to be related where they are so closely connected that it is expedient to hear and
determine them together to avoid the risk of irreconcilable judgments resulting from separate
proceedings: Article 18(3).



contracting party; and it is not contrary to the public policy of the Contracting Party
where the judgment is sought to be enforced.

These ae the normd requirements that many jurisdictions impose for the mutud
recognition and enforcement of judgments obtained in another country. Hence it is
provided that if there is dready such an arangement in force between countries, then
the provisonsin the Protocal will not goply.

Time limit

Clams mug be brought within five years from the date the damant knew or ought
reasonebly to have known of the damage In any event the dams must be brought
within ten years from the date of the incident. Where the incident conssts of a series
of occurrences having the same origin, then time begins to run from the lagt
occurrence; if it is a continuous occurrence, then time runs from the end of tha
occurrence.

State responsibility

The Protocol eqredy preserves State responshility on the internationd plane by
providing tha the Protocol shdl not affect the rights and obligations of Contracting
Paties under the generd internationd law with regard to State responghility: Article
16.

3. No compensation fund

Thee was a didinct divide between deveoping and developed countries over the
need to edablish an intenationd fund to bolder inadequate compensdion.
Deveoping countries wanted this fund to ensure that full compensaion wes awvays
avalable, egpecidly where for any reason compensstion was not forthcoming or
inadequete, for example, where there was insufficient insurance. The Secretariat of
the Basd Convention hed collected data identifying how the fund would be usgful in a
number of dtuaions. Developed countries reected this data as being inadequate and
questioned the need for such afund.

There was ds0 a demand from developing countries thet a globd fund be st up to
provide compensdtion for cleanup of waste oills where the person respongble is
unknown or financaly unable to pay for the costs The establishment of such a fund
was ds drenuoudy resised by developed countries In September 1999, developed
countries, induding Gemany, Audrdia, and Canada, findly rgected atempts to
establish any compensation fund.

What findly emerged was the cregtion of a financid mechanism as st out in Artide
15. It dates that "where compensation under the Protocol does not cover the costs of
damage, additiond and supplementary messures amed a ensuring adequate and
prompt compensdtion may be taken usng exiging mechaniams’. Artide 14(1) of the
Basd Convention dates that Parties shall decide on the establishment of appropriate
funding mechanisms of a voluntary nature. Article 14(2) provides that Parties ‘shdl
consider’ the egtablishment of a revolving fund to asss on an interim bass in case of
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emergencies to minimise damage from accdents aisng from the transboundary
movements of hazardous wastes and ther dsposd. As the itdicised words make
cear, the finandd mechanisms ae tentaive and the amount of contribution
uncertain. To placae devdoping countries concerns, a vacuous provison provides
that "the Meeting of the Parties shal keep under review the need for and posshbility of
improving exising mechenisms or establishing a new mechanism™®* Prior to the
December 1999 meeting when the Protocol was findly agreed, UNEP had voiced
concearns that the lack of funds for managing wastes in developing countries whose
"cgpabilities and capadities.. in digposd, monitoring and enforcement ae quite
week", wasin fact aserious problem.*®

4. No liability for generator of waste

The Protocol does not make the generator lidble as such. By passng waste on to a
notifier or exporter, a generator can excape dl lidbility. Critics argue tha these
notifiers may lack sufficient financid resources to effectivdy ded with potentid
accidents. Arguably, this crestes an incentive for generaors to export ther waste,
cantrary to the origind purpose of the Basd Conventtion.

In paticular, the ability to escgpe generator liability through the Basd Convention
may tempt US corporaions to export ther waste, avoiding ligbility under the US
"Superfund’ legidation. Under the Supefund provisons, a waste generator in the
United States who disposes his or her wadte in a landfill which is not run properly is
jointly lidble for any damage So a gengrator is dways on the hook, which encourages
a firm to ensure that the waste & being handled correctly. All this is being undercut by
the option to terminate ligbility under the Protocol. This could be a dgnificant and
real incentive to export

% African countries had argued right till the very last day of thefifth meeting of the Conference of the
Parties for gronger wording that would make participation in the financing mechanism obligatory for
wealthier countries, but in the end they caved in on the promise that their demand would be
reconsidered in the near future and that assistance would be provided to African countries to help them
put in place accident prevention measures. Compensation and Liability Protocol Adopted, Envt’l

Policy and Law, 30/1-2 (2000), 43 at 44.

% Gustavo Capdevila, Environment: Rich Nations Block Hazardous Waste

Disposal Fund, Inter Press Service, September 7, 1999, availablein 1999 WL 5950416.

% Jarrod Long, Hazardous Materials and Energy : Protocol ...", 1999 Colo. J. Int'l Envtl. L. & Policy
253 at 259.
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PART C

OPTIONS FOR A LIABILITY AND COMPENSATION REGIME UNDER
THE BIOSAFETY PROTOCOL

The foregoing summary and brief andyss of the three multilateral agreements shows
that a variety of gpproaches have been used in internationd law to foster ligbility and
compensation for environmentd damage. Artidle 27 of the Biosafety Protocol
envisages abinding multilateral agreement.

Developing countries had indsted a the outsst of the negotiations for a Biosafety
Protocol that a Protocol without ligbility and compenstion would be quite
meaningless. But the debae on the other man dements turned out to be too
protracted and rancorous to dlow for the induson of negotigtions for a lidbility
regime. In the end the developing countries” were content to proceed with the other
dements of the Catagena Protocol on Biosafety, to secure the development of
international  rules and procedures reaing to the transboundary movement of LMOs
with the knowledge thet liability negotigtions would follow. Hence the emergence of
Artide 27 in its present form.%®

Prospective Regimes

There are at least three possble progpective regimes. This section gives a brief outline
of each.

1. Transnational Process Regime

This regime would be process orientaied. It would not esablish subgantive standards
to be aplied by naiond courts but merdy drengthen locd remedies avaldble by
diminating or minimigng difficulties reaing to such common dements as subject
metter, jurisdiction over naturd persons the mogt convenient forum for preferring
dams the gpplicdble lav to decide quedions in disoute, and enforcement of
judgments

An example Paty A’s ndiond suffers damege as a rexult of the transboundary
movement of GMOs. The damage is caused by the nationad of Paty B. The Protocol
could enable the dlamant (A’s naiond) to sue in the courts of B on the same basis as
B’s nationds, that is as if A were a nationa of B. A, as a State, would dso be dlowed
access to B's courts for any damage it suffers. Provison could dso be made to
facilitate ingpections, exchange of information and consultations between States. Such

%" The developing countries constituted themselves as the * Like-Minded Group’ instead of the more
traditiond ‘ Group of 77 and China, since Argentina, Uruguay, Chile, and Paraguay were no longer
withthem.

% Article 27 reads: The Conference of the parties serving asthe meeting of the Partiesto this Protocol
shall, at its first meeting, adopt a process with respect to the appropriate elaboration of international
rules and proceduresin thefield of liability and redress for damage resulting from transboundary
movements of living modified organiams, andysing and taking due account of the ongoing processesin
internationa law on these matters, and shall endeavour to complete this process within four years.
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an approach has been adopted in the Convention on the Protection of the Environment
between Denmark, Norway and Sweden (the 1974 Nordic Convention).*

An internationa fund could be established to take care of the plantiff who has no or
limited resources to pursue hisor her dam.

The main drawback of this approach is that the provisons of the Protocol will be left
to naiond courts to adjudicate upon. Clams may succeed in one court and not
another. Then again certain cams may be accepted in some juridictions and not in
others. Clams for life and propety damege ae common to mogs if not 4l
jurisdictions. But different jurisdictions differ in dlowing dams for depletion of the
environment, or economic loss flowing from such damage The quantum awarded
may aso vay gredly. Both the procedurad and subgtantive rule for proving a case
may dso vay with different jurisdictions. This lack of uniformity could give rise to
an unfar internationd system of dedling with exposure to common damege.

There are solutions to these problems. One is to dlow country B’s courts to gpply A’s
more favourable lavs. Or country A’s courts could hear the dam agpplying its own
laws. A third option could give the damant a chance to pursue remedies in the court
it feds will give it the mogt favourable result. As was noted in Section | of Pat B, the
Space Treety dlowsfor the latter option.

Then findly there is the problem of ensuring compliance by the Sae of its
obligations

2. Negotiated I nternational Private Law Regime

This goproach would establish a binding agreement specifying a body of liability law
enforcegble in domedtic courts agangt private individuds. In other words, a Paty to
the Protocol mus enact nationd ligbility laws incorporating the dements specified in
the internationd agreement it has Sgned. Mogt multilaeral  environmentd  lighility
agreements of the past decade have adopted this gpproach. In addition to covering
jurigdiction over foreign persons and entities and the enforcement of judgements, such
a regime will st out dear internationdly recognised liability standards. These would
indude danding to sue naure of ligbility, burden of proof, damaeges tha could be
damed, limits on recovery. Further provisons could ded with matters of ensuring
recovery of compensdion awarded, such as compulsory insurance, andlor an
internationd fund.

Once accepted, the liability protocol would become part of nationd law either through
sdf-execution, tha is automaticaly without aty other nationd  implementing
legidetive or executive process, or by implementing legidaion. Such a lav would
largely do away with the lack of uniformity inherent to atransnationd process regime.

As we noted in Pat B, such a negotigted internationd private law regime is the
goproach of the CLC deding with lisbility for pollution damege from ol spills and

%1092 UNTS 279. It entered into force on May 10, 1976.
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the Basd Convention on the transboundary movements of hazardous wadtes Severd
conventionsin thefield of nudear energy® aso adopt this approach.

Many complex and myriad issues have to be dedt with, such as who is to be lidble,
the dandard of liddility, any financid limitations, types of damege recoverable
satisfaction of judgment, setting up of funds or other schemes (such as insurance) for
thet purpose, liability of governmentsto pay for shortfals.

If such a ligbility regime is acoepted, firg Contracting Parties will have to incorporate
the provisons agrred in a naiond law. Then a person who suffers damage could seek
rdief from a domegtic court of a Party. The choice of the court will be established by
the Protocol. This court will have to decide the dam by applying the rules on liability
and compensation st out in the Protocal.

An Internationd Fund Regime would likey follow the successful concluson of a
negotiated private internationd law regime on lidbility. 1t would likdy be required.
There would be a fund authority with specific functions such as providing funds to
sty a judgment where, for any reason, the funds are not othewise forthcoming or
ae inadequate. These funds could be to pursue litigaion, providing finencid ad for
emergency cleantup, for dl damage, and to indemnify a person upon successful
conduson of the litigaion. An example of such a fund is tha under the 1971
Internationad  Convention on  the Edablisment of an  Internationd Fund  for
Compensetion of Oil Pollution Damage, which was discussed in Pat B Section 2 of

this paper.
3. International Arbitral Regime

The role of governments in the regimes discussed thus far is as a facilitator for private
paties to pursue ther cdams Ther role is to negotiate and create an internationd
Protocal for this purpose. It does not extend to paticipaion in actud litigation, unless
States are claming for reparation for the damage to their interest as a Sate.

In an internationd abitrd regime, governments would act as damants and
defendants through some form of intergovernmenta dispute resolution. We looked a
one such regime - the 1972 Convention on Internationd Liability for Damage Caused
by Space Objects Here the State is hdd ligble for activities which could have been
undertaken by individuds or entities The dams process is dso as between two
States.

If such an abitrd liability regime is edablished for biosafety, then a State whose
environment or ndionds suffer the harmful effects of a GMO could bring a dam
agang the State where the GMO originated, the State with jurisdiction over the

1% The * Paris Convention’ regime was devel oped by the OECD and soisnot global in scope. It
comprises: Convention on Third Party Liahility in the Field of Nuclear Energy, 1960 and the
Convention Supplementary to the 1960 Convention. The ‘Vienna Convention’ regimeisglobd in
scope, and comprises: Convention on Civil Liahility for Nuclear Damage, 1963; Optiona Protocol
Reating to the Compulsory Settlement of Disputes, 1963. These two regimes— the Paris and the
Vienna—are tied together in the Joint Protocol Relating to the Application of the Vienna and the Paris
Conventions of 21 September 1988. In addition, see: the Convention Relating to Civil Ligbility in the
Fied of Maritime Carriage of Nuclear Materia, 1971, and, the Convention on Liability of the
Operators of Nuclear Ships, 1962 (never ratified by any state asyet).
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entities in operationd control of the GMOs a the time of the rdease, or the State
where the GMOs were rdleased. The Protocol would then edtablish a dams
procedure. 1t could meke the Internationd Court of Judice the find adjudicator, or a
form of interndtiond arbitration &kin to that as obtans in the domedic laws of
countries with a common law tradition. Or a third option would be to edtablish a pand
of experts to undertake the arbitral function.

The gpplicable lav would have to be gpecified, as wedl as the subdtantive liability
rules, as has been done for the Convention on Internationd Liability for Damege
Caused by Space Objects, that was referred to in Part B, section 1 of this paper..

It is mogt likdy that the negotiaied privete internationd law regime will be favoured
by mog, if not dl, countries involved in the negotiagions for a Biosafety Liahility
Protocol.

An Elaboration of the Elements'®

1. Scopeof the Protocol
To what Stuations should the Biosfety Liability Protocol apply?

The Basd Liability Protocol goplies to damage due to any incdent occurring during a
transboundary movement of hazardous wadtes and ther disposd. As noted ealier,
transboundary movements commence from the moment the wastes are loaded on the
means of trangport under the nationd juridiction of the exporting State until disposal
in the importing Stete.

The scope of a Biosfety Liability Protocol should cover damage that results during
transboundary movements as defined in the Basd Liability Protocol. However,
gognificant damage can occur after the GMO is introduced directly into the
environnment. Tranggenic plants can pass on the GMO trait (such as pedticide or
herbicide resstance) to weeds, other plants and insects. Plant life and agriculture
gengdly may be saioudy impared. All this may be manifeted wdl after the
introduction of the tranggenic plant into the environment, that is wdl d&fter the
transboundary movement as set out in the Basd Liability Protocol, is concluded. The
Biosafety Protocol recognises that the effects of GMOs may only be seen over
potentidly long periods because of the sdentific uncertainty of the potentid harm that
GMOs may cause'® For this reason the precautionary principle has been accepted as
akey dement in the regulation of GMOs under the Biosafety Protocol.

One solution is to define transboundary movements to include after care of disposd,
that is introduction to the environment of the importing State. It is indructive that
during the negotigions for the Basd Liability Protocol, deveoping countries hed
cdled for such an induson on the ground that dgnificant damege can occur in
rdaion to mates such as the dorage flowing from the disposd operation.
Indudtridised countries had opposed this suggestion arguing that it would be difficult

101 A summary of the lements appears as Annex 1 to this paper.

1% The  gapsin knowledge' of risks posed by GMOs were recognised by the Conference of the parties
by itsdecision 11/5.



to obtain insurance for such incidents and that this should be the responghility of the
State or company of import. 1

In paticular, the scope of a Biosafety Liability Protocol should be extended to cover
damage to the environment and to plant, anima and humen life and hedth and to
biodiversty by the introduction (export) of the GMO into the environment of the
country of import. The Biosafely Protocol envissges providing agang ham  of
GMOs on the conservation and sudainable use of biodiversty and to human hedth.
Hence risk assessment measuers require the identification and the evaduation of the
posshble adverse effects of GMOs in this regpect: see Artide 15(1). This harm would
occur not during the transboundary movement as such (like an ol spill or a fdling
goace object), but by the introduction of the GMOs into the environment of the
country of import and its continued presence in the place of disposa. Thus a GMO
will be conveyed from country A to country B for purposes of propaggion or
multiplication in country B over an extended period of time. The damage may occur,
or manifest itsdf, some severd years after introduction to country B.

The Councll of Europe Convertion on Civil Lidblity for Damege Resulting from
Activities Dangerous to the Environment (the Lugano Convention), adopts a broad
goproach to the issue of transboundary movements of GMOs. Artice 2(1) provides
that ‘dangerous activity’ indudes the production, culturing, handling, Storage, use
destruction, digposd, rdease or aly other operaion deding with one or more
geneticdly modified organiams which as a result of the propertties of the organiam, the
gendtic modification and the conditions under which the operation is exercised, pose a
Sgnificant risk for man, the environment or property. **

Findly, it may be useful to recdl that the mandate for the negotiation of the Biosafety
Protocol defined its scope as rdding to the safe trandfer, handling and use of the
GMOs. The fact that it is to focus specifically on transboundary movements does not
necessxily imply thet the Protocol must necessxrily confine itsdf exclusively to
transhoundary movements as narrowly defined.

2. Parties
2.1 The Defendant

Agang whom should the dam be made? The answer is the person who breeched the
obligation. Both the question and the answer are disarmingly Smple.

Fird, what is the obligaion breached? Under the Biosafety Protocol, exporting States
have an obligation in respect of GMOs introduced directly into the environment to
notify the importing Stete and obtain its agreement in advance. By Artide 81, the
Paty of Export must notify the importer State or require the exporter to ensure
notification. The domedtic lavs of a country will most cetanly reflect these

193 Report of the 5" session, UNEPICHW./WG. 1/5/5 a 10. Also P.Lawrence, loc. cit. p. 251.

1%4The HN'S Convention adopts anarrow approach in contrast. It limits claims to damage arising from
the carriage of hazardous or noxious substances by sea. This carriage by seaislimited to the period that
these substances are on the ship or ship’s equipment: Articles4(1) and 1(9) of the HNS Convention
respectively.
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provisons in the Biosafety Protocol. If this is the obligation bresched, then what is the
consequence?.  Any  transboundary movement  in violdion of the natification
principles will then be illegd under Articde 25(1) of the Protocol. The fird duty of a
Sae in kreach then is to make reparation. The content of this duty of reparation was
dated by the Permanent Court of Jugtice in the Chorzow Factory Case as follows:

‘..the reparation must, as far as possible, wipe out all the consequences of the
illegal act and re-establish the situation which would, in all probability, have
existed if that act had not been committed.’

So the parties must be restored to the podtion before the breach. The affected party
(the State) can request the State of origin to digpose the GMO by repariaion or
destruction as gppropriate: Article 25(2). The cost must be borne by the latter State.

In this case the State of export (Paty A) is the lidble party agangt whom a dam has
to be made. What heppens if Paty A does not accede to the request of the State of
import, or the paty of import proceeds with the destruction of the GMOs because of
the exigency of the gdtuation? Then again, Paty A should bear the cos and damage
arisng from this destructive process.

If the illegd act cregtes an irreversble Stuation and it is not possble to restore the
podtion to that obtaining before the breech by reparation/destruction of the LMOs,
then repaation will have to teke some other form.’® If damage is suffered by
individuds or ertities then the notifier State and/or the exporter should be lidble for

al such damage.

If private individuds or entities suffer damage after the proper introduction of GMOs,
that is with the Advanced Informed Agreement (AIA) of the importing State, then
there are three options asto the person to be fixed with liability:

a. Liadility could be ‘channded to any one person to the exduson of many
others who ocould be responsble Thee persons could indude the
generator or producer of the GMO, the exporter, the exporting State, the
notifier (either the exporting State or the exporter), the carier, the importer
or theimporting State;

b. Liability could be imposed primaily on one etity in the chan and
secondarily on another;

c. All those in the chan could be mede jointly and severdly lidble for the
damage.

Applying option (8), liadility could be imposed on ether the generator or the operator
or the owner that produces or uses the GMO. This could be for example a
trangndtionad corpordtion that devdops and maketls a transgenic plant. If damage
aises from the operdtion of a fadlity, say a fidd on which are grown transgenic
plants or seeds then lidbility could be fixed on those having control of this fidd and
carying out the activity. Liability could dso be channded to cariers (transporters) of
the GMOs if they are reponsble for the incident thet results in damage. So basicdly

1% Seeinfra; and, Smith, loc. cit. a p.49.



the person mede lidble is the polluter on the ‘polluter pays principle’ This is to
engender proper management by each entity in the chain of control.

This gpproach may not appropriate for severd reasons. Firdt, there may be others in
the chan who never obtain control but who nonethdess profit from the trade. These
include brokers, such as import and export trading houses, as wel as, the producer of
the GMO. Secondly, imposng sole ligbility on those who accept the GMO for
introduction to therr environment may be unfar; they may have rdied on the daa
supplied by the producer/developer to make their safety assessment, or the damege
may be caused by an unatticipated event or trat or manifedation. It may dso be
grody inequitable to leave out the producer of the GMO, egpecidly where the
damege is atributeble to the trat or behaviour of the GMO because of its
modification.

Further, requiring domedtic courts to confine action agangt only one entity may be
resented by those countries whose laws dlow for recovery agangt seved
wrongdoers.

Option (b) imposes primary ligbility on one entity and secondary ligbility on another
paty. For example, the entity tha reesses the transgenic into the country’'s
environment may be mede principdly lisble and the producer of the transgenic made
secondarily ligble. This would make the person who could have prevented the damege
the main person responshble for the compensation and the producer as a back up, in
the event that the principd entity is insolvent, cannot be located or is incgpable of
paying the compensgion in full. So damants exhaust ther remedy agang the
responsble erity then proceed to dam from others or from funding mechanisms
This position obtains in the case of nuclear damage. *®

Under option (c), an action could be brought againgt any of the persons ligble in the
chan for full compensdion. Then it is for that person to seek indemnity from the
other persons who are ds0 to blame and for whose portion of blame the compensation
was pad. The damant will have maximum choice to seek out the defendant best able
to satisfy any judgment.

Joint and severd lidbility will achieve this objective Such ligbility is incorporated in
the liability regime for pace objects, the Oil Pdlution Liability regime (CLC) and the
Basd Liability Protocol. In the Space Objects Lidbility regime paties may conclude
agreements to apportion ligbility amongs themsdves. The Basd Liability Protocol
dlows paties to have recourse to any other person ligble under the Protocol, and in
accordance with any contractua arangement. The right is exercisable in accordance
with the rules of procedure of the adjudicating court.

The defendants under the space objects liability regime are any one or more of the 4
Saes involved in the activity. Under the CLC, the defendant is the ship owner who is
registered or, if there is no registration, then the actud owner™; it bars action against
ome of the other entities involved. Under the Basd Liability Protocol, it is the
notifier. This could be the State of export, the generator or the exporter. Stae

196 See Part B of this paper.

197« Piercing the corporate veil’ was not preferred. Thisisin linewith avictim-orientated convention
where compensation should be promptly and efficiently recovered: Wu Chao, loc. cit. at p. 55.
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reponsibility is expresdy preserved S0 that a dam can be brought agang a Sate for
lidbility, as discussed in Part A of this paper.

To summaise, the Biosafety Lidbility Protocol should dlow for dams agang any
one or more of the following for damage resulting from a GMO as gpplicable:

a. the State of export if damage results from the deliberate introduction of a
GMO into the environment (following the formulation of the Biosafety
Protocol) of the country of import, in breach of the obligation to natify, or
require the exporter to notify in accordance with Article 8 of the Biosfety
Protocol.

b. The producer of the GMO if the harm is caused by the properties of the
GMO, the gendtic modification and the conditions under which the GMO
isintroduced and continues to remain in the received environment.

c. If the damage results from the falure to provide an adequate sysem of
sdfety, such as physcd bariers, then the operaior responsble for this
defaullt.

d. In dl other cases any one or more of the following: the producer of the
GMO, the exporter, the country of export and anyone ese responsble for
putting the GMO in drculaion into the environment.

Fyrther lidbility should be joint and severd.
2.2 Who may prefer a claim- the Plaintiff

Under the space objects liability regime, the plaintiff may be the State itsdlf, the State
of nationdity of the individud victim, or the State where the victim has his or her
permanent resdence. This lagt caegory is an extenson of the right to bring a dam in
internationd law, as normdly a State can only kring clams agang another State for
damage to its own nationds. If none of the three States present a dlam then the victim
is without a remedy. Under the CLC, any affected person may bring a dam: any
individud or patnership, or any public or private body, whether corporate or not,
induding a State or any of its condituent components. Under the Basd Lidbility
Protocal, the person who may dam is not specified. By implication it is any person
who suffers damege this would cover individuds, entities and the State itsdf under
the provisons of this protocol as wedl as under genard rules of internationd lawv on

Sate responghility.

The Basd Liadility Protocol provisons ssem the best suited for adoption in a
Biosfety Liability Protocol.

2.3 What is the damage recoverable?

Damage to life and property and persond injury should clearly be mede recoverable
Impairment to hedth should dso be expresdy provided for as the potentid for GMOs
to impact on hedth is envisaged by the Convention on Biologicd Diversty, and the
Biosafety Protocol. (See for example Artide 11(8) which refers to the gpplication of
the precautionary principle in reldion to potentid risks to human hedth) The space



objects lichility regime speeks of ‘imparment of hedth’ which argudall% is of wider
import asit could cover awhole range of direct and indirect effects on hedth.

The more complex issue is whether (and if s0, how) damage should be recoverable for
damage to the environment. The subsequent amendments to the CLC on the definition
of ‘pollution damage as wel as the Basd Liddility Protocol have dedt with
environmental damege indirectly. The damage recoverable extends to cover the actud
cods of reingating the environment provided these measures are reasonable, the cods
of any preventive measures as well as any damage resulting from the teking of these
measures. However it may not be posshle to reingate an environment damaged by
GMOs as these are live organisms. They can mutate and, in any event, cahnot be
recdled. And the damage may manifest itsdf and persst and over long time duration.

Also recoverable should be the loss of profits from a dameged environment. Losses
atributed to the imparment of any economic interest derived from the environment is
expreﬁlogy provided for in the Basd Lidbility Protocol as wel as other economic
losss'™ that reflect proximate or adequate causdity — proving that the damage
flowed directly from, and was integrdly reaed to, the incident. The Internaiond
Convention Fund for Compensaion for Oil Polluion Damege hes developed certan
criteria to determine whether there is a sufficiently reasonable degree of proximity for
a cdam to be admitted. Mogt important of these are the geographic proximity between
the cdaimant's activity and the contamination, and the degree to which the damant is
economicaly dependent on an affected resource.

It must be reterated that ligbility and compensation regimes are put in place not only
to provide compensdtion for the retoration of the environment but dso to compensate
those who auffer economic loss in paticua fames, fishefok and the locd
populace, until the environment has been restored to its condition prior to the incident.

What is the measure of compensation payable for a damaged environment? How is
damage to biodiversty to be vdued? Some nationd and regiond laws incude
provisons fixing spedified amounts for ecologicd damege, and other naiond laws,
for instance of an Switzerland, indlude provisionsto reinstate the environment. ™

Decison 1I/5 of the Conference of the Paties to the Convention on Biologicd
Diversty envisages providing agang ay adverse impact on the consarvaion and
sudaindble use of biodivergty. This implies tha aty rdaed damage should be
recoverable under a Biosfety Liability Protocol. But it is a daunting task to define
with precison what conditutes such damage. One option is to provide for recovery of
damage for the ‘dgnificant reduction or loss of biodiversty’. Then it will be for the
court adjudicating the meatter to decide on what conditutes sgnificant loss and how it
should be compensated on a case by case basis.

Interegtingly, the ‘incident’ that will give rise to the dam is defined in the CLC, as
amended, and the Basd Liability Protocol, as not only the occurrence that causes the

108
109
110

See Hurwitz, loc. cit. a p. 13.

See the argument made by Hurwitz loc. cit. at pp. 14-18 asto the basisfor itsinclusion.

Report of the Workshop on Liability and Redress arising in relation to the Draft Biosafety Protocol,
30 June—2 July 1998 (Organised by the European Commission and the UK Department of
Environment, Trangport and the Regions), &t p. 4.
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damage but, as wel, an occurrence that crestes a grave and imminent threat of
causng damege. This as noted earlier, will dlow dams to be made for the expenses

involved in taking measures in anticipation of pollution damage.

Findly, Article 26 of the Biosafety Protocol requires Parties to take into account the
sodo-economic impacts of GMOs epedidly on indigenous and loca  communities. It
is concevable thet the introduction of GMOs may have an adverse effect on the
continuation by such communities of their traditiond agriculturd sysems and
practices™ In principle, such damage should be recoverable Deermining the
gopropriate reparation and the measure of damage, would be no easy task but it is not
beyond attainment.

3. Sandard of Liability: Strict or Fault-Based

In dl the three ingruments discussed, drict ligbility is the standard imposed. Many
other multilaerd  conventions dso impose  drict liability.® There is a twotier
goproach: it is implicit in the provisons that drict ligbility is for those ativities tha
are deemed to be ultrahazardous and in respect of damage that is non volenti — where
the vicim has not agreed to risk the injury by his own conduct. Ultrahazardous
activity dso incorporates those dtudions where the probability of the incidence
incurring may be low but the magnitude of the harm huge. There is growing evidence
that no maiter how low the incidence of occurrence is damed to be, the magnitude of
the resultant harm from a GMO gone wrong could have catastrophic results — causing
irgparable ham to agriculturd ecosystems, crops, export eanings, indigenous
knowledge sysems and threatening food security. This qudifies any ectivity relaing
to GMOs & 'ultrahazardous’ For precisdly this resson (low probability high
megnitude), the Biosafety Protocol is guided by the precautionary principle in the
implementation of its key regulatory aspects For this reason too drict lighility would
be an gppropriate sandard for ligbility for damage caused by GMOs.

Additiondly, any person carrying out an activity that seeks profits should be prepared
to pay for any damage that results An innocent party that suffers damage should not
have the onerous burden of proving ligbility and be uncompensated for others profit
ventures.

Findly, drict ligoility will deter reckless behaviour and dams in the devdopment
and maketing of GMOs. For dl of these reasons lidbility should be drict. Strict
ligbility may dso be one way of opeaiondisng the precautionary principle which
governsthe key dements of the Biossfety Protocol.

Faut-based ligdility is only confined to the limited Stuations where the attivity is
gther less hazardous or the person has volunteered to run the risk. Farmers affected
by the contamination of ther fidds and crops by horizontd gene trandfer, for
example, have never volunteered to assume the attendant damage.

" Article 8(j) of the Convention on Biological Diversity acknowledges that these practices have a

sautary beneficia effect on the conservation and sustainable use of biodiversity.
12 see supraat p.
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A twotier goproach to the standard of ligbility for a Biosafety Ligbility Protocdl is
gopropricte for the same compdling reasons as exist for the other three ingruments

discussed in Part B of this paper.

4. Exoneration from Liability

It is accepted in domedic laws to exonerate a paty from drict ligbility in certain
cdrecumdances. Thee incdude assumption by the injured of the risk of ham,
intentiond suffering or infliction of harm by the injured, the intervening acts of a
dranger that causes the harm, force majeur and Acts of God. In regpect of
transnationd cases, however, multilaeral conventions redrict the categories  of
circumgtances for which liability can be avoided. Force majeur is limited to an act of
amed conflict, inveson (or hodilities), cvil war, insurrection or a grave naurd
dissster of an exceptiond character (inevitable, unforeseegble, and irresgtible).
Assumption of the risk is limited to the Ste of the anormdly dangerous activity
(place of launch for space objects, for example). Intervening act of a dtranger is an
absolving drcumgance only under the CLC. In the Internationd Convention on
Liability for Damege caused by Space Objects which is the only Convention that
places direct responghility on the State, only the act, omisson or gross negligence of
the victim exonerates blame. The Organisation of European Economic Community
Convention (OEECC) does not extend the exoneration for operators to States on the
ground that dl such force majeur maters (such as amed conflict, invason, ec) ae
the regponghbility of the nation as a whole The Basd Liability Protocol adds an
additiond ground for exonerdion: that the damege was wholly the result of
compliance with a compulsory meesure of a public authority of the State where the
damage occurred.

Two further points must be made Frd, exonerdion is granted in some gStuaions
where the ground specified is the exclusve cause, and in some others, where it could
be a padld, cumulaive or complementary cause It is preferable for exoneraion only
for any effective cause for the damage Secondly, exoneration may be proportionate to
the extent that it is respongble for the damage. This is the postion under the Space
Objects Lidbility Regime. It contemplates degrees of exoneraion. This may be a
ussful compromise between dlowing exoneration for any one of severd causes for
the damage — no mater how negligble and, refusng exoneration unless it is the
exclusve cause.

5. Measure of Compensation

Which lawv should be applied in determining the amount of dameges paydde in a
Biosfety Liability Protocol? The exiding multilaerd ligbility and compensation
regimes suggest the following range of options:

a. Theapplicable principles of internationd law, justice and equity;

b. Thenaiond law of the person injured (ex patriae);

c. For gecdd heads of damage (loss of profits and mord damege — that is
nonr-materid  damage), the law of the State ligble for damages in generd
(the respondent State);

d. Thelaw of the place where the damage was caused (lex loci).
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There is no specific provison in the CLC on this point. The favoured solution is to
aoply the lex fori — the law of the place of the court adjudicating the matter™ The
Bad Liability Protocol dso goplies the lex fori for dl maters of subgtance or
procedure regarding dl dams: Artide 19.

The Internationd Convention on Liability for Damege caused by Space Objects opted
for (8). The deermindtion of the compensaion is based on dl the rdevant connecting
factors the decison will take into account internationd law and be just and equitable
0 as to regore the injured to the condition which would have exised if the damage
had not occurred.

With regard to a BiosAfety Ligbility Protocol, two aspects in particular bear on the
choice of the applicable law. The firgt is a concan that a person should be adequatdy
compensated 0 that he or she is restored to the pogtion obtaining before the injury.
The other is that he or she should not unjustly be enriched. Perhgps the best solution is
to adopt the podtion obtaning under the Intengtiond Convention on  Ligbility for
Damege caused by Space Objects, that is take into congderation dl reevant fectors
and the fundamentd principles of internationd law.

6. Limitation of Liability

There is no limit to the amount of compensation recoverable under the Internationd
Convention on Liability for Damage caused by Space Objects. Under the CLC, there
is no limit for ligbility based on fault. However, for dams based on drict lidhility, the
owne of a ship is entitled to limit his liability but the amount by which he can do that
is fixed. The same pogtion obtains under the Basd Lidbility Protocol: no limit for
fault-based lidbility; for dgrict liability, the finandd limits ae to be determined by
domegtic law. However the Protocol imposes minimum amounts for the limitation of
ligbility.

The options are dear. Either there is no limit or only drict lidbility dams are limited.
Then too the amount is spedified, and, as for the CLC, conditions gpply if limitetion is
cdamed. Limitation is sometimes judified by the fact tha a beneficid activity would
otherwise be dultified, or that the amount of damages would be crippling and not be
payable especidly since insurance cover to meet the ligbility may not be available.

But, in the case of GMOQOs, it is recdled that the harm, should this new technology go
wrong, could be colossd in magnitude. Furthermore, the players in the development
and supply of transgenics are often transnationd corporaions with budgets larger than
those of meny deveoping countries. Given these competing vaues and the redity of
the financid drength of the key players it is undedrable to limit dams for drict
lighility. Othewise the vicims will be subsdisng the poweful transndiond
corporations for the experimentd phase of the often questionable commercid projects
of this technology.

13\Wu Chao, loc. cit. at pp. 22-25.



7. Compulsory Insurance or other Financial Guar antees

The requirement to have compulsory insurance has been imposed by the CLC and the
Basd Lidbility Protocol. Bonds or other financid guarantees are dso acceptable.
Minimum amounts to cover the liadility are spedified. The insurers or other financid
inditutions can be sued directly. (The Basd Protocol gives parties the option to
declare at the outset that t will not dlow direct action againgt insurers) The defences
that these inditutions may rase ae drecumscribed, And they have a right of
subrogation or indemnification (recourse) if they satidfy the dams on behdf of the
insured. They can dso ask thet the insured be joined as a defendant.

Eldborate rules exis under the CLC for States to ensure that the person(s) potentialy
lisdble teke out the compulsory insurance and provide adeguate evidence of the
insurance or other cover. These have been discussed e length in Part B, section 1.

These features should be incorporated into a Biosafety Liability Protocol.
8. Compensation Fund

A fund is useful to provide for Studions where the compensation awarded may not be
paydde to the vicim in ful or at dl. For this reeson the QOil Pollution Fund
Convention supplemented the CLC. The Fund pays compensation to the victim who is
uncble to obtain full and adequate compensation because no ligbility arises under the
CLC or because the shipowner cannot meet his obligations under the Convertion or
because ligbility exceeds the limits imposad under that Convention. The oil indudry
pays the contributions to this Fund.

This is an equitable way of defraying the costs amongst the whole industry as wdl as
enauring tha no victim goes uncompensated fully. It is dso ensures that funds are
available for any clean-up costls which a country is unable to bear.

In a Biosafety Liablity regime, it seems a supplemental compensation fund would be
needed. The biotechnology industry and/or their host countries could share the
burden; while importing States are assured that the confidence projected by the
indugtry in their dedlarations of the complete safety of the technology, is more than a
mere public reations exercise and backed by an unequivocd finencad commitment.
The funds must be met by the indudry and/or those devdoped indudridised countries
which, by their own account, are engaged in the multi-billion dollar tradein GMOs

As noted in the earlier discusson, the lack of a globa fund under the Basd Lidbility
Protocol has been severdly criticized asa serious short-coming.

9. The Presentation and Adjudication of Claims

How should dams be filed? This depends upon the option chosen to resolve the
dams Is it to be by an internationd arbitra regime? Is it to be preceded by efforts a
condligtion and mediaion? If so, then the route taken by the Internationa Convention
on Ligbility for Damege caused by Space Objects may be a sufficient modd for a
Biosafety Liability Protocol.



Clams are presented through the diplomatic channds of a country that has diplomatic
relaions with the defendant country within a prescribed time period. If there is no
settlement within a time limit, then a Clams Commisson is s&¢ up by the parties to
hear and determine the daim.

There is no nead for the nationd on behdf of whom the dam is made, to exhaust dl
avalable domedic remedies -- a departure, as was noted, from genera internationa
law. A private individud hasaso the right to bring daimsin nationd courts.

Where should the dam be adjudicaed? If the scheme chosen is a negotiaed
Internationa Private Law regime, the clams will be resolved through the court of a
State party, which court should be bestowed the jurisdiction to hear the dam?

In the CLC, Artide IX, provides that dams mug be initigted only in the State where
the damage occurs. For mogt ail pollution damaents, this means tha suits must be
brought & home. The use of the word ‘only’ suggests that other fora are deprived of
the jurisdiction. This appears to be going too fa -- as an action cannot be brought
agang cthers potentidly lisble for the incdent in courts of the contracting State with
which those defendants have a red connecion™ Secondly, Artide X! in the CLC
can have no extratregty jurisdiction. If a shipowner is domiciled in a non-contracting
Sae A, itisunlikely thet that State A will prohibit an action being filed in its courts.

The Basd Liability Protocol gives three options. By Artide 17, the competent court is
wheredther:

a. Thedamage was suffered; or

b. Theincident occurred; or

Cc. The defendant has his habitud resdence, or has his principd place of
business.

Only in such courts, and in a contracting party, can the dam be brought. Again, it
may be difficult to overcome the problem dluded to ealier about the ingbility of a
ligility regime to prevent dams from being brought in the courts of non-contracting
parties.

It is suggedted that the options in the Basd Liability Protocol be adopted for the
Biosafety Liability Protocol.

10. Other Implementation Provisions

Other provisons that we examined in the other ingruments and which need to be
induded for the efficacious implementation of a Biosafety Liability Protocol would

include the fallowing.

A time limit for bringing the dam mug be st. Generdly, time is fixed from the date
when the damage occurs or is reasonably discovered to have occurred. Where the
incident is a series of occurrences, then it is Sipulated as to when the time begins to

114 Abecassis & Jarashow, loc. cit. at p. 220, para 10-86.
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run — usudly from the fird, or last, date of such occurrence. This would be suitable in
the case of GMO's.

There is d0 a need to dipulate enforceghility. It is usudly provided that judgments
be consdered find and be recognised in the States of dl contracting parties for
enforcement purposes. It is dso usHly provided that the judgment will not be
conddered find if it is obtaned by fraud, or where the defendant was not given
ressonable notice and a far opportunity to present a case. The judgment has to be
regigered in the State before it can be enforced. But its merits cannot be re-litigated.
Then the domegtic court system takes regpongbility for ensuring enforcement under
itsrules.

A find note These provisons do not goply to non-contracting States. It is left to the
netiond law of that State to determine whether to recognise and enforce the judgment.
The same gplies to judgments obtaned in non-contracting States. These will be
outdde the regime established, and enforcement will depend upon the nationd laws of
the contracting State.

Conclusion

A time frame of four years has been dipulated for the Paties to ‘endeavour to
complete the process for the eaboraion of a Biosafety Liability Protocol. The
ligility regimes discussed in this paper took an inordinatdy long time to complete
The Space Objects Liability Convention and the recently concduded Basd Liahility
Protocol were a decade in the meking. Will the Biosafety Ligbility Protocol suffer the
same dilatory fate? It is hoped not. After dl, most of the key concepts that are
endemic to liability and compensgtion regimes in multilateral agreements have been
thoroughly discussed. All that needs to be done is to build on that cumulaive
knowledge and expertise. And along overdue liability regime put swiftly in place.
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The Elementsfor a Liability Regime: A Checklist

The dements can be summarised asfollows

a Soope:
For activity or damege?
If S0, nature of each; locus of damage a activity.

b. Parties:
Who igare liable? Private individua/legd ertity;
Sae/multiple Sates?
Towhomiisliability owed? NationdSentities, foreigners;, resdents.

¢. Sandard of Liability: Strict; fault-based; a combinaion?

d. Exoneration from Liability: Grounds on which lighbility can be excused.
for drict liability; for fault-based lidbility; for both.

e. Liability where several persons responsibles making one person lidble making
the man person assume primay, and others, secondary, responghility; joint and
sved ligility.

f. Damage: Forwha kind of damage/ injury?
Direct; indirect; pecuniary for redtoratiion of environment; damage for
preventive work.
Badsfor damage: compensatory; redtitutionary; punitive?

g. Measure of Damages. gpplicable law for determining;

h. Limitation of Damages. awarded bass different for srict and fault-based; leaving
Saesto dedde impogng the limits, maximum limits, or minimum limits

i. Presentation of Claims: through courts or diplometic channds condliaion;
adversid.

j. Time Limits for Claim: how determined; fixed time frane extenson of time
overdl! timelimit.

k. Satisfying claims. Need for Compulsory Insurance or other financid mechanisms,
ability to sue insurance directly; Compensation Funds, indemnification.

|. Procedural Rules: Operationdising the precautionary principle;
Burden of proof;
Choice of law;
Forum for dams
Right of recourse.



